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PRESIDENTS PAGE 


Leonard i. Gilbert 


PRESIDENT 


President’s annual report 


When I began my term as your 
president 12 months ago I looked 
forward to working with The Florida 

_Bar staff and elected officers in a 
challenging and active year. It has 
been that and more. To meet the 
challenges of the 1980’s The Florida 
Bar expanded this year both in 
quality and quantity, continuing its 
productive and rewarding programs, 
and initiating new promising ones. 
We adopted a theme—“The Florida 
Bar Serves” —which has been carried 
out through the year. 

In this, my last President’s Page, I 
will attempt to highlight the Bar’s 
accomplishments in its main areas of 
activities this year—a year of service. 


Lawyers’ service to society 


We have expended much effort to 
implement the recommendations of 
the Bar’s 1979-80 survey of legal 
needs of the poor. The Bar encour- 
aged existing pro bono programs and 
organized new ones. Specifically, it 
obtained a Legal Services Corpora- 
tion grant to undertake a pilot pro 
bono referral project, and assisted in 
the procurement of similar grants for 


Bar Associations. 

A pro bono recognition program 
was initiated, through which The 
Florida Bar president will annually 


the Palm Beach and Dade County » 


recognize one lawyer from each 
judicial circuit who has made a sub- 
stantial contribution to pro bono 
activities. The chief justice of the 
Florida Supreme Court will make 
one statewide award to the person 
who has made the greatest contri- 


‘bution in this area. Law firms which 


make a significant contribution will 
also be recognized by the Bar. 

A new study was authorized to 
determine the legal needs of the 
mentally disabled and how to meet 
these needs. The study group will 
make its report at the annual con- 
vention, and we feel confident that 
its recommendations will prove 
valuable. 

Early in the year the Board of 
Governors declared 1980-81 “The 
Year of the Older Floridian.” Accord- 
ingly, the Bar actively promoted the 
interests of the elderly, including 
devoting an entire issue of the 
Journal to that subject, instituting a 
senior citizen’s will program, 
widening distribution of the “Older 
Floridian’s Handbook,” and expand- 
ing the elderly referral panels. We 
hope that these efforts will continue 
in the future. 

General local lawyer referral 
services were encouraged, in some 
areas by a television campaign, in an 
effort to ensure the public’s access to 
quality legal representation. 


Improving professional 
ethics and discipline 


The entire grievance process is 
now overseen by a disciplinary 
review committee of the Board of 
Governors. The committee sought 
this year to accelerate the grievance 
process and enforce the collection of 
costs. 

For the first time the Bar this year 
held a grievance institute for local 
grievance committee members. The 
workshop concentrated on many 
areas, including uniformity in 
punishment and the committees’ 
experience with the inclusion of 
public members within their ranks. 
Public membership began two years 
ago, and has proven to be extremely 
worthwhile. 

Concerted efforts were made to 
educate Bar members on proper 
methods of trust fund accounting so 


as to eliminate inadvertent violations 
of the applicable rules and regula- 
tions. The grievance institute and a 
feature article within the Journal 
were the highlights of this educa- 
tional program. 

One of the Board’s most note- 
worthy efforts this year was its 
extensive study of the proposals 
made by the American Bar Associa- 
tion’s Commission on Evaluation of 
Professional Standards, commonly 
called the “Kutak Commission.” That 
Commission’s_ controversial pro- 
posals to revise the current Code 
of Professional Responsibility were 
the subject of a detailed written 
Board report which appeared in full 
in the Bar News. In that report the 
Board resolved to oppose the com- 
mission’s proposals to totally 
displace the existing Code and 
substantially revise existing prac- 
tices. However, it used the opportu- 
nity to revisit Florida’s Code and 
institute formalized procedures for 
its periodic review. 

Finally, a new advisory ethics 
opinions process was instituted, and 
common ethics questions, with 
answers, are now being published in 
the News to aid practitioners. 


Enhancing lawyer competency 


There was much _ nationwide 
discussion on this issue, leading to the 
airing of many proposals. One of the 
better known proposals dealt with 
the institution of a peer review 
committee which would, in both 
voluntary and involuntary contexts, 
examine a_ lawyer's professional 
methods and suggest changes. The 
Florida Bar studied and will continue 
to study these proposals, especially 
insofar as they may impact on 
existing grievance and disciplinary 
procedures. 


This year’s annual academic 
conclave, held in May at Nova Law 
School, had as its theme the improve- 
ment of lawyer competency. The 
conclave brought together practi- 
tioners, academicians, judges, and 
Bar officials to discuss problems and 
possible solutions. 


Proposals to revise the long- 
standing Florida Designation Plan, 
and to save the proposed certifica- 
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tion program rejected by the Florida 
Supreme Court, were presented to 
the court. However, at the time of 
this writing, no decision has been 
made. Probably the most significant 
proposal presented to the court 
would allow tax and trial lawyers to 
be designated as true “specialists” 
after the successful completion of 
rigorous testing procedures. 

CLE programs have been strength- 
ened and expanded. Plans have been 
completed for CLE centers in Miami 
and Tampa at which lawyers would 
have low cost access to CLE video- 
tapes on a regular basis. 

After much deliberation, the Bar’s 
Special Committee for the Integration 
of Law Graduates Into the Practice 
of Law decided to utilize the fine 
Young Lawyers Section Bridge-the- 
Gap Seminar programs as the basis of 
the integration effort. The Young 
Lawyers Section then formed its own 
Committee on the Integration of 
Law Graduates to take over the 
effort. That committee is presently 
formulating specific plans for the 
expansion of the Bridge-the-Gap 
program in accordance with the 
overall integration guidelines. This 
subject of transitional education was 
also discussed at the academic 
conclave. 


Improving the administration 
of justice 


The system of judicial merit 
retention elections in Florida has 
weathered two elections, but it has 
not yet reached its full potential as a 
means of allowing popular input to 
the judicial process. In the election 
year of 1980, the Bar did several new 
things. First, it undertook an am- 
bitious educational campaign prior 
to the November general election to 
inform the public on the merit 
retention process. Complete citizen 
awareness considered the 
primary way to ensure merit reten- 
tion’s continued success, and 
information was 
electronic and printed media state- 
wide. In addition, the Bar created a 
Merit Retention Commission to find 
ways to improve the system by 
continuing educational efforts and 
by formulating and _ proposing 
various changes to the statutory 
election code and Code of Judicial 
Conduct. 


In several instances the Bar spoke 
out on behalf of judges who had been 
unfairly criticized and were, because 
of their position, unable to reply to 
the criticism. 

The Bar continued its annual 
Judicial Nominating Commission 
workshop, at which _ individual 
commission members were able to 
meet and discuss common problems. 
On the policy level, the Bar opposed 
the proposed constitutional amend- 
ment which would open all JNC 


proceedings to the public. The Bar 
did, however, support the institution 
of standard JNC rules, with some 
public disclosure of the commission’s 
proceedings. 

Finally, the Bar supported in- 
creases in judicial salaries. 


improving intra-bar 
communication and cooperation 
One of the year’s most significant 
activities was the first mid-vear 
meeting of sections and Bar leaders 
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PRESIDENT’S PAGE 


held in February in Orlando, with an 
attendance almost equaling that of 
the annual convention. Most of the 
sections held substantive law and 
business meetings. The local bar 
leaders conducted a “town meeting” 
program to assist in meeting their 
members’ needs. 

The annual Local Bar Leaders’ 
Workshop was continued, this year in 
Tallahassee. Participants were 
brought up to date on The Florida 
Bar’s activities and instructed on how 
to maximize their constituents’ 
involvement in and benefit from 
those activities. In the same area, the 
Board of Governors instituted a 
policy of publishing in the News 
prior to its meetings a synopsis of 
each Board meeting agenda, as well 
as a report on the meeting results 
after the meetings. 


Member services 


We have sought this year to 
improve the process by which 
Florida Bar members select their 
president-elect, so as to encourage 
more members to seek the office and 
to make their seeking it less expen- 
sive. In the same area, it is my hope 
that you, the members, will in the 
future encourage your Board 
representatives to adopt a policy 
permitting limited reimbursement of 
Board members’ expenses in at- 
tending Board meetings. 

This year the Bar instituted a new 
Economic Advisory Service headed 
by a professional consultant. The 
program was designed to provide 
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lawyers with professional consulta- 
tion on such matters as timekeeping, 
billing, managing nonlawyer 
personnel, libraries, and accounting. 
The services are especially designed 
for use by solo practitioners and 
small firms. 

In the insurance area, the Bar 
sought to revise all of its programs 
other than its professional liability 
program. It hired a_ professional 
consultant to draft specifications for 
all group policies and then put those 
specifications out for bids. The 
successful bidder will be required to 
pay an assessment based on pre- 
miums collected to help defray the 
cost of the Bar’s retention of an 
independent monitor to oversee the 
operation of the specific insurance 
program. Although the professional 
liability insurance program remains 
essentially the same, the Bar has 
instituted an independent monitor 
assessment procedure in that area as 
well. 

A new policy regarding aid to 
attorneys with alcohol problems has 
been adopted and was implemented. 


Bar headquarters 


Although we deeply regretted 
Marshall Cassedy’s decision to resign 
his executive directorship of 20 years, 
we are pleased and indeed fortunate 
to have Jack Harkness as his suc- 
cessor. In the short time he has been 
with us, Jack has proven extremely 
capable, energetic, and is a great 
executive director. 


A Program and Function Review 
Committee was formed this year to 
study Bar programs on a continuous 
basis. The committee’s challenge is 
akin to the well known legislative 
sunset procedure, and it will periodi- 
cally review all programs to assure 
that they remain a worthy subject of 
the members’ dues dollars. The 
committee will also examine all new 
programs and must approve them 
before they are referred to the 
Budget Committee for funding. 

The Board’s Budget Committee 
began operating this year under 
staggered term membership. It was 
felt that the staggered terms—as 
opposed to a totally new Budget 
Committee with each presidential 
administration—will help maintain a 
more business-like approach to the 
Bar’s finances and eliminate the 
diversion of funds for newly created 
programs each year. 

In order to obtain an unbiased, 


third-party evaluation, the American 
Society of Association Executives 
(ASAE) was contracted to study The 
Florida Bar, its staffing and pro- 
grams. The four-man ASAE team 
spent a week in Tallahassee last fall 
interviewing staff, officers, and 
Board members and observing the 
operation of the Bar headquarters. Its 
proposals and suggestions of 
reorganization are now being studied 
and implemented. 

The Bar is also conducting a 
headquarters personnel study 
concentrating on personnel alloca- 
tion and existing pay scales. 


Legislative program 


The Board this year instituted a 
policy to limit The Florida Bar’s 
participation in legislative matters to 
those set forth in the Integration 
Rule. Matters of substantive law with 
legislative implication will be left to 
the sections and committees. 


Conclusion 


I am sure that everyone who has — 
the honor to serve as president of The 
Florida Bar has a great “romance” 
with the office, despite its hardship 
on his family and law practice. I am 
no different. One cannot be ac- 
quainted with the workings of the 
Board of Governors, sections, 
committees, and the Bar staff for 
very long before realizing the 
dedication exhibited by these 
groups. The Board of Governors is 
made up of the most outstanding— 
no, the greatest—group of people 
with which I have ever had the 
pleasure of working. They expend 
hundreds, perhaps thousands, of 
hours in their devoted service to the 
membership. Furthermore, we have 
many things for which to be thankful, 
and the hard working staff, loyal to 
our cause, is one of the most 
important. 

Last, but certainly not least, are the 
sections and committees—the Bar’s 
true “backbone.” Their leaders have 
also proven extremely valuable. 
Without them, the many wonderful 
programs for our members and the 
public simply would not exist. 

Some people look at things and 
ask, “Why?” I and your other Bar 
officers have tried to dream things 
that never were and ask, “Why not?” 
I truly hope that this same spirit will 
continue to prevail in The Florida 
Bar. If it does, as it has in the past, we 
will always be the best! QO 
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EXECUTIVE DIRECTIONS 


John F.Harkness, Jr. 


EXECUTIVE DIRECTOR 


Our much-appreciated 
Bar volunteers 


Within this Journal issue you will 
be reading about and reviewing the 
work of the many committees and 
sections of The Florida Bar. These 
groups have dedicated literally 
thousands of hours to the work of the 
Bar and to our profession. They have 
been looking out for your interest as 
well as the interest of the public in the 
many varied activities in which The 
Florida Bar is involved. 

One must remember that The 
Florida Bar is an association which 
depends essentially upon the volun- 
teer efforts of many of its members 
to supply the substance of most of 
our major programs, including 
grievance and continuing legal 
education. This dependence on 
voluntarism is a deliberate philo- 
sophical position which the Bar 
adopted and has maintained from the 
date of its integration in 1950. Since 
that time the alternative of a paid 
professional staff to provide the 
substantive input for Bar programs 
has been considered on many 
occasions and rejected each time by 
the Board of Governors. The ra- 
tionale for this rejection has been that 
the Bar will loose its viability and 
vitality as a great organization if it 
did not involve so many of its 
members through their voluntary 
input. 


Unusual and complex 
committee activities 


In the short time that I have been 
with the Bar (although I do realize it 
will be a year as of June 1) I have 
been amazed at the amount of effort 
that volunteers have given quite 
freely to the Bar. All of our com- 
mittees and sections have been 
active—some more than others 
because of the nature of the issues 
with which they deal. However, I 
would like to mention a few specific 
committees that during this past year 
have addressed some unusual and 
complex problems. 

e The Statewide Committee on 
the Unauthorized Practice of Law 
drafted, requested and received 
from the Supreme Court a new 
system which will add more monitor- 
ing capability to the overall UPL 
program. Because local committees 
are spread throughout the 20 circuits, 
it was felt there needed to be some 
degree of centralization in this area. 
Through the leadership of Ron 
Richmond, a plan was devised and is 
in the process of being implemented. 
The UPL Committee has that per- 
petual problem of balancing between 
the interests of the public and the 
interests of the attorney. Too many 
times any action by the UPL Com- 
mittee can be construed as protecting 
the attorney when indeed it is actually 
protecting the public. 

e The many rules committees of 
The Florida Bar have been successful 
in working with the Supreme Court 
in revising and updating all state rules 
of practice and procedure. Hope- 
fully, the rules will be in a form that 
will be usable without too many 
changes for the next four years. 

e One of the major undertakings 
that President Gilbert embarked 
upon this year was a review of our 
member insurance program. The 
Group Insurance for Members of the 
Bar Committee is to be thanked for 
its attendance at the many meetings, 
the correspondence its members 
have read and the telephone calls 
they made in order to select a con- 
sultant to review our program. 
Choosing that expert was only the 
first step. 

Committee members met with 


the consultant hour upon hour to go 
over specifications for bids; then 
they reviewed those bids. The final 
recommendation of this committee 
will be a group of insurance policies 
that are affordable, comprehensive, 
and serve the needs of our members. 

e Acommittee that I mentioned in 
my very first column was the 
Program and Function Review 
Committee. Under the chairmanship 
of Jim Rinaman, the committee 
reviewed many programs of the Bar. 
Under a three-year plan for compre- 
hensive review of all Bar activities, 
the committee has been able to fulfill 
the first year of that plan. Only 
through constant review and eval- 
uation can we be assured that the 
funds of the Bar are being spent 
wisely and effectively. 

e A problem that has existed for 
many years and which is beginning to 
attract more and more attention 
nationwide is the problem of alcohol 
abuse among professionals. Harry 
Goodheart chaired a special com- 
mittee on that subject this year and, 
at the March Board meeting, a policy 
on alcohol abuse was adopted by 
The Florida Bar. The committee is in 
the process of developing a telephone 
hotline to assist practitioners affected 
by this particular problem. I can 
think of no better use of our time than 
to provide a program that will help 
someone not only professionally but 
personally. 

e The Lawyer Referral Committee 
chaired by Bill Taylor implemented 
a pilot project in the Hillsborough, 
St. Petersburg and Clearwater area 
to increase public awareness of 
lawyer referral services through 
television advertising. This test 
program proved so successful that 
the Bar is attempting to embark ona 
statewide television campaign for 
LRS offices. The planning and fore- 
sight of such a project typifies the 
diligent work of many of our 
committees. 


e One of our special committees 
this year saw some of its work 
realized in the May issue of The 
Florida Bar Journal. The Committee 
on Relations Between The Florida 
Bar and the Institute of CPAs 
developed the trust accounting 
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article which appeared in that issue. 
This committee will continue in 
order to assist both professions in 
achieving an understanding of trust 
accounts and systems that attorneys 
must have in order to fulfill their 
fiduciary obligations—as well as to 
fulfill their obligations as business 
managers of their law firms. 

e One other committee that I think 
has developed a policy that will live 
long after its tenure is the Continuing 
Legal Education Committee. New 
policies that Chairman Sid Stubbs 
was able to have drafted and ap- 
proved by the Board of Governors 
will go a long way in keeping our 
CLE program competitive in the 
future. The CLE Committee will be 
able to offer both programs and 
publications that will meet most of 
the needs of our attorneys whatever 
their interests may be. 


Thanks to volunteer 
lawyers and staff 


My thanks go out to the hundreds 
and hundreds of volunteer lawyers 
and also to the staff of The Florida 
Bar. With the advent of the 1980's, the 
size and complexities of the Bar 
could have been a crushing effect. 
You must remember that the mem- 
bership of the Bar increased from 
11,600 in 1970, to 28,200 in 1980. This 
was a dramatic geometric increase 
which causes the same type increases 
in programs, budget and staff. 

Bar Center staff work with lawyers 
to obtain their substantive input in 
accordance with program needs. 
Sometimes these efforts are success- 
ful and sometimes they are not. We 
understand the unplanned and un- 
expected matters, such as trial dates, 
client needs, office demands and 
personal problems, which can often 
send a calendar into spasms. The 
willingness of Bar staff to work after 
hours and to put in that extra effort 
is appreciated by all. 

The staff and I understand that the 
thousands of lawyers who avail 
themselves of the Bar’s products and 
services have a right to these offer- 
ings on a timely basis. Be assured that 
we will do everything we can in our 
effort to achieve this end. 

Only by working together be- 
tween the volunteers and the staff 
will we be able to meet the problems 
confronting us in the years to come. 


You’ve earned 


your professional standing. 


So have we. 


The Florida Bar chose us to 
administer ten insurance plans 
of special benefit to you, your 
family, your employees and 
practice... because, like you, 
we've earned our professional 
credentials through specialized 
training and experience. Write 
or call for details today. 


Group Life & Medical Insur- 
ance. Lifeinsurance, accidental 
death and dismemberment 
coverage and health insurance 
for you and your employees. 


Major Medical Expense. Up 
to $250,000 in protection for 
you, your employees and eligi- 


Individual Retirement Ac- 
count (IRA). Tax-deductible 
contribution up to 15% of your 
income—to a maximum of 
$1,500—each year. 

Business Overhead Expense. 
Allows you to maintain your 
office in operating condition, 
even when you are unable to 
work. 


Workers’ Compensation. 
Protection for your statutory 
liability under Florida’s Work- 
ers’ Compensation Law. 
Hospital Indemnity. $50 a day 
in supplemental cash for extra 
hospital expenses for you and 


le family members. eligible family members. 

Disability Income Protection. 
Up to $500 per week income 
protection for you and your 
employees for accident and 
sickness. 
Catastrophic Medical 
Expense. Upto$250,000 
in benefits over and , 
above your existing Poe &Associates, Inc. 
. We’re Florida’s insurance people. 
insurance. P.O. Box 1348/Tampa,, FL 33601 é 

. Telephone (813) 228-7361 (Collect 
Life Insurance. Up Free 1-800-282-0593 
$100,000 low cost term 

oe ssociates, ic. 

your employees. ' P.O. Box 1348, Tampa, FL 33601 


Accidental Death Plan. ; I'd like details on the following insurance plan(s) 
Up to $200,000 low cost 1 of The Florida Bar: 


1oG Life & Medical 
24-hour accident protec- 15 Major Medical Expense 


1 O Disability Income 


tionfor youand your; 


Protection - ' Account (IRA) 
employees. — Medical oO Overhead 
1 © Life Insurance © Hospital Indemnity 
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decided 


undertake a project designed to 
determine whether providing law 


It is in the context of these realities 
Florida Bar 


not be available for a lengthy period 
that the Young Lawyers Section of 
clerks to circuit judges could provide 
a meaningful alternative means of 
increasing the capacity of the court 


of time after his appointment, posing 
integration of the judge into effective 


additional difficulties to the 
judicial work. 


Oftentimes the space for a judge may 


secretary, a library, an office, and 
suitable chambers and courtroom 
facilities to conduct court business. 


judge requires, at a minimum, a 
The 


judges, 
Usually, 


increasing 


making even more 


The creation of each new judicial 


~ 


The conventional solution to this 
problem has always been to create 


additional judgeships. 
however, the creation of additional 


judgeships takes a_ substantial 
amount of time. Often by the time 


new judges fill vacancies created to 


accommodate the 
caseload, the data upon which the 


new judgeships were created is 


outdated, 
In addition to the judicial salary, a 


judgeships necessary to keep up with 


the volume of litigation. 
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By Dana G. Bradford II 
es involving lengthy records, 


complex factual situations or unique 


The continued dramatic increase 
in the caseload in all the circuit courts 
held. As a result, meeting the goal of _ position is an expensive proposition. 


delivering timely justice has become 
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of Florida, and the complexity 
time sometimes passing after a 
motion has been heard or an 
evidentiary hearing or trial has been 


associated with litigation in this 
modern era, are well known to the 


legal practitioners of this state. 
Lawyers and judges are also both 
well aware that the pressures on 
judicial time are such that decisions 
legal problems take a long time to be 
resolved, with a large portion of the 
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system to process cases. In the 
federal system, law clerks serve 
many valuable time-saving functions 
for the trial judiciary, including legal 
research, review and analysis of 
pleadings, review and analysis of 
testimony and other portions of a 
case record, and drafting orders and 
opinions, all of which circuit judges 
now have to do entirely without such 
assistance. If the same thing should 
hold true in the state system, such 
assistance to circuit judges on a 
permanent basis could both alleviate 
existing problems and result in sub- 
stantial savings to the court system 
and, ultimately, the taxpayers. It is 
with this idea in mind that the board 
approved the pilot project jointly 
undertaken by the Judicial Relations 
Committee and Law School Liaison 
Committee of the Young Lawyers 
Section to provide a limited number 
of law clerks to selected circuits for 
determination and evaluation of the 
capacities of such a program. 


Wanted: a program which could 
avoid the old pitfalls 


The idea of attempting to institute 
a statewide pilot project to provide 
law clerks to circuit judges had been 
discussed, and even developed, at 
some length by the Board of 
Governors of the Young Lawyers 
Section in the past. In particular, a 
valiant effort to establish a frame- 
work for such a program was 
undertaken as recently as three years 
ago by Larry Watson of Orlando, 
who was then chairman of the 
Judicial Relations Committee of the 
Young Lawyers Section. Due to 
numerous problems which proved 
insurmountable, however, the idea 
did not come to fruition. The prob- 
lems which plagued these efforts 
were essentially those which had 
proved insurmountable in the past, 
and included: 

1. A lack of funds for the admin- 
istration of the program and payment 
of the law clerks; 

2. The fact that no single com- 
mittee of the Young Lawyers Section 
had sufficient breadth of responsi- 
bility to handle the entire program; 
and 

3. The lack of organized involve- 
ment and support from the judiciary 
and law schools. 

Ultimately, discussions between 
Bill Chanfrau of Daytona Beach, 
chairman of the Law School Liaison 
Committee of the Young Lawyers 
Section, and this writer, as chairman 


of the Judicial Relations Committee, 
resulted in the notion that a com- 
bined effort of the two committees 
would provide the breadth of 
responsibility as well as the man- 
power to support a pilot clerkship 
program. A division of responsibility 
was conceived upon committee 
lines. 

The Law School Liaison Com- 
mittee would handle the dealings 
with Florida’s five law schools to 
gain approval for the program and 
academic credit for participation, 
if possible, and provide assistance in 
the selection of law clerk candidates. 
The Judicial Relations Committee 
would solicit the approval of the 
program conceptually with the 
Florida Conference of Circuit 
Judges, and coordinate participation 
of the various circuits, through the 


The program was 
for the specific purpose 
of rendering assistance to 
the judiciary, and 
certainly they 
understood best what 
their needs were. 


chief judges, in the program, handle 
assignment of law clerks to various 
circuits, and the gathering of in- 
formation from involved judges 
concerning the results of the pilot 
project. 

It was determined that the chair- 
men of the two committees would 
act jointly to solicit funding from the 
Board of Governors of the Young 
Lawyers Section and coordinate the 
project before the board in all perti- 
nent respects, to write or approve all 
publicity throughout Florida con- 
cerning the project in Bar publi- 
cations and otherwise, and in the 
selection and approval of law 
students to participate as clerks in the 
program. 

A proposal along these lines was 
presented to the Board of Governors 
of the Young Lawyers Section at its 
regular meeting in August 1980, and 
was approved. In addition, the board 
granted a request that funding be 


awarded to the program from the 
Young Lawyers Section Scholarship 
Fund, with the precise amount 
required to be submitted in the form 
of a formal budget proposal at a later 
meeting. The program was off and 
running. 


Getting the judiciary and 
the law schools involved 


The YLS Board of Governors, and 
the committee chairmen, in formu- 
lating the approach to a successful 
program were well aware that 
involving the judiciary from the 
ground level up in both the planning 
and implementation of the program 
was of primary importance. The 
program was for the specific purpose 
of rendering assistance to the 
judiciary, and certainly they 
understood best what their needs 
were. In this regard, the next under- 
taking was the drafting of the 
detailed proposal for presentation to 
the circuit judges, together with a 
formal resolution concerning the 
program for adoption by the Florida 
Conference of Circuit Judges. 

In these efforts, the Young 
Lawyers Section was very fortunate, 
in that the program sponsors were 
able to enlist the support of the 
Honorable John Upchurch of 
Daytona Beach, chief judge of the 
Seventh Judicial Circuit, who also 
serves as education chairman of the 
conference. Prior to drafting the 
express proposal for the clerkship 
program, meetings were held with 
Judge Upchurch in which his input 
proved invaluable. Judge Upchurch 


Dana G. Bradford II is a partner in the firm 
of Mahoney, Hadlow & Adams, practicing in 
the firm’s Jacksonville office. He received his 
B.A. degree from the University of Florida in 
1970, and his J.D. degree from Duke University 
in 1973. He has been a member of the Board of 
Governors of the Young Lawyers Section of 
The Florida Bar since 1978. 
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JUDICIAL CLERKSHIP 


was able to provide the basic ingre- 
dient the prior proposals had lacked, 
that is, a bird’s-eye view of what the 
judges perceived their needs to be, 
and how those needs could be as- 
sisted by law clerks. Judge Upchurch 
also agreed to sponsor the program at 
the fall meeting of the Florida Con- 
ference of Circuit Judges in Orlando 
in the presentation of the project 
outline and a proposed resolution for 
its adoption to the conference execu- 
tive committee, and to the general 
assembly of the conference as well. 

Due in large part to Judge 
Upchurch’s fine efforts, the specific 
proposal was approved by resolution 
of the general assembly with the 
endorsement of the conference 
leadership. 

The next step was to contact the 
law schools, and request that the 
appropriate faculty committees 
review and certify the program for 
academic credit, or if that was not 
possible under any given school’s 
guidelines, at least to endorse it as a 
meaningful way in which a student 
may spend his time away from the 
classroom. The five Florida law 
schools—Florida, Florida State, 
Stetson, Miami and Nova—were 
unanimous in approving the project 
in concept. 

Some difficulties remain in certi- 
fying the project for academic credit 
at a school or two; however, it is 
expected that these problems are 
surmountable. All the schools were 
quick to recognize the benefits of the 


project from both the public service 
viewpoint and from the viewpoint of 
the individual student's interest in 
good professional training and 
employability. 

The lack of clinical education 
programs for law students is a subject 
of substantial criticism from both 
within and without the profession at 
this time. It is certainly a credit to our 
state’s law schools that they are 
willing to recognize that there is a 
degree of validity in the criticism, 
and that the training of a lawyer for 
entry into practice is well served by 
practical exposure to how the judicial 
process actually works. 


The program emerges 


With the approval of the judiciary 
and Florida law schools in hand, the 
Young Lawyers Section Board of 
Governors ratified the proposal 
submitted to it jointly by the Law 
School Liaison Committee and 
Judicial Relations Committee at the 
November 1980, board meeting. The 
board likewise approved the pro- 
posed budget, earmarking sufficient 
funds to pay all administrative costs 
of the program and to provide a 
$1,200 scholarship to 12 law clerks to 
be selected from leading candidates 
provided by the law schools to the 
selection committee, to be comprised 
of the chairmen of the Law School 
Liaison Committee and Judicial 
Relations Committee, and Judge 
Upchurch. 

The reaction of Florida’s judicial 
circuits to the program was prompt 
and favorable. In fact, within a short 
period after the program was 
adopted and funded by the board, 19 
of Florida’s 20 judicial circuits had 
stated a willingness to participate in 
the program, and requested assign- 
ment of a law clerk. Some circuits 
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were so enthusiastic as to submit a 
written proposal indicating the 
activities to which a law clerk would 
be assigned along with the request 
for inclusion in the program. 

The law schools were equally 
cooperative, providing advice and 
assistance on the preparation of an 
application form for the use of law 
students. Screening committees 
consisting of local lawyers and 
faculty members were set up at each 
law school, and recommendations of 
qualified student candidates for 
clerk positions were submitted from 
each school for final review by the 
selection committee. 

The program, which is now in the 
final stages of implementation, with 
offers having been extended to out- 
standing law students and several 
acceptances of clerk positions at 
various circuits having been re- 
ceived, will be a reality in June of this 
year, when the clerks begin their 
terms. The results of the program, of 


_ course, should be known before the 


end of the year. The information will 
be gathered by questionnaires sub- 
mitted to circuit judges with whom 
the clerks have worked, with an 
emphasis upon the evaluation both of 
the quantity and quality of work 
produced by the law clerks, and their 
efficacy within the existing judicial 
structure. 

Whether the results of the pilot 
program are favorable or unfavor- 
able, they should certainly prove 
useful in assisting the judiciary and 
future legislative efforts in determin- 
ing whether law clerks on a 
permanent basis could serve a 
valuable function in the judicial 
system. Perhaps most importantly, 
the results will be a reflection of a 
concerted effort by the judiciary and 
Florida’s law schools working in 
concert with the Young Lawyers 
Section toward a goal which none 
could have accomplished without 
the input and efforts of the others. It 
is by such cooperative action that 
serious problems are _ generally 
solved in a complex society, and the 
problems facing the judicial system 
are no exception. If the clerkship 
program produces no more than a 
foundation upon which cooperation 
among these parties who have so 
much at stake in the solution of the 
problem will continue, it must be 
rated a success. Hopefully, however, 
when the dust is cleared, the program 
will have produced a great deal 
more. o 


Time is a precious commodity for a busy lawyer. More than 300 Florida attorneys have discovered 
And, time spent on research in library stacks or how valuable Lawsearch can be. Why don't you 
the office late at night, is unnecessary in this get some sleep tonight and put Lawsearch to work 


computer age. 

Lawsearch is computer assisted 
legal research for lawyers by 
lawyers. It gives you access to 
two important data banks— 
Westlaw® and Dialog® As a 
Lawsearch subscriber, all you do 
is call us toll free, provide us 
with the facts involved and we 
take it from there. The average 
law search takes fifteen minutes 
or less. You can usually have 
research information on the 
very same day. 


for you tomorrow. 
For further information and 
our brochure about subscribing 


to Lawsearch, call toll free 
1-800-432-8247. 


Will put you in command. 


R&W Computer Research, Inc. 
) PO. Box 6207 
Vero Beach, Florida 32960 


Come by our booth at the Annual Florida Bar Convention. 
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The Young Lawyers Section began 

the 1980-1981 Bar year with four 
major objectives. With a great deal of 
hard work by a large number of 
young lawyers, most of the 
objectives have been accomplished 
and those that have not, will be 
substantially complete by the time of 
The Florida Bar Convention. 

The Young Lawyers Section has 
enjoyed one of its greatest years. 
With over half of the Bar as members 
of the section, the enthusiasm and 
energy of these lawyers are hard to 
contain and have resulted in a work 
product which has greatly benefited 
Florida’s legal profession and the 
citizens of our state. 

As president of the section, Steve 
Zack set forth the year’s primary 
goals: increased education for new 
lawyers joining the profession, a 
judicial clerkship program for law 
students, increased communication 
among the section’s membership 
through a revitalized newsletter, and 
closer association with local young 
lawyers’ groups. 

The first objective was well met. 
Under Neil Berman’s leadership, the 
legal education committee put forth 
an intensified Bridge-the-Gap 
program, and four separate one-day 
basic seminars, in criminal practice, 
commercial litigation, personal 
injury litigation, and real estate 
transactions. Each of these seminars 
provided attendees with much 

material to help them learn the nuts 
and bolts of the respective areas of 
practice. 

The Bridge-the-Gap seminar, for 
years the most popular young 
lawyers’ educational program, was 
greatly aided by the capable 


leadership of Patricia Seitz, who, 
with Bette Quiat, completely revised 
the Attorney’s Handbook, increasing 
it to 700 pages of up-to-date 
materials, and began procedures to 
standardize the presentations in each 
of the seminars’ three anchor cities, 
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By Neil J. Berman and Robert D. Hertzberg 


Tallahassee, Tampa and Miami. An 
average of 300 persons attended each 
of the one-day seminars. Using this 
four-day selection as a base, the 
section intends to expand the series to 
seven presentations in the next year. 

William Chanfrau of Daytona, 
chairman of the Law School Liaison 
Committee, and Dana Bradford of 
Jacksonville, chairman of the 
Judicial Relations Committee, joined 
forces in the establishment of a 
judicial clerkship program. The 
program’s purpose is to assist the 


judiciary with research and other 


“legal” support, while affording 
some deserving students a first hand 
opportunity to observe “the other 
side” of the court system, usually 
unseen through the traditional law 
firm clerking positions taken by law 
students. The Young Lawyers 
Section, which allocated $16,500 
from its budget to fund scholarships 
for ten law students, submitted 
applications to Florida’s five law 
schools for clerk-scholarships to be 
awarded to select law students. 

Recipients of the scholarships will 
be paid, in addition to the scholarship 
stipend, mileage expenses in order to 
provide law clerks to judicial circuits 
unconnected with law schools. 

This program has received great 


‘support in all of Florida’s 20 judicial 


circuits. At the time this article is 
going to press, the Florida 
Legislature, seemingly impressed 
with the section’s efforts in this 
regard, is considering funding some 
experimental positions similar to 
these. By the time of publication, the 
student clerks should be assigned to 
their summer court positions. 

The Young Lawyers Section 
newsletter, for years published in the 
same 7” by 10” format as the other 
sections’ periodic publications, was 
revamped, revitalized and retitled 
under the new name, The Record, 
edited by committee chairman Neil 
Berman. Now published in the same 


size as The Florida Bar News, the 
publication has regular features such 
as the Economics Corner, for tips on 
the economics of practice; the Ethics 
Corner, featuring the application of 
the Code of Professional Responsi- 
bility in everyday situations, in- 
cluding forms; Your Bucks, an 
investment column for young 
lawyers edited by young lawyer/ 
stockbroker Robert Thurau II of 
Sarasota; Humor, a fun column 
edited by John Cosgrove and 
Charles Dodson; Judicial Relations, 
edited by Steve Houpe; ABA/YLD 
edited by Steve O’Hara; and a “How 
To” column, edited by Bruce Weihe 
and Gerald Pumphrey. 

In addition, The Record carries 
diverse feature articles by lawyers 
and nonlawyers. The year’s goal was 
to publish a paper which each 
lawyer's spouse could read and find 
at least half of it of general interest. 
The goal has become a reality. 

Finally, the Local Section Liaison 
Committee, under William C. 
Davell’s chairmanship, met at the 
Young Lawyers convention with 
representatives of organized and yet- 
to-be-formed local young lawyers 
sections for four hours of information 
exchange. The meeting served as a 
catalyst for the formation of new 
local sections and a _ permanent 
network for communication among 
the individual sections throughout 
the state. 

Under the Bylaws Committee, 
chaired by Douglas Sale of Panama 
City, the section adopted, in addition 
to some technical amendments, a 
new procedure for electing the 
section president-elect, using a mail 
ballot instead of the former voice 
vote at the Board’s meeting at the Bar 
convention. 

President Leonard Gilbert, while 
still the president-elect, asked the 
section to revive the Legal Forms 
Committee which had been dormant 
for many years. Under Shields 
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McManus of Stuart, a very active 
committee published forms in four 
areas of the law: adoptions, 
mechanics’ liens, corporation forma- 
tion and wills, for distribution to new 
admittees to the Bar. It is hoped that 
in succeeding years more areas will 
be added, and the existing subjects 
will be continuously updated. 

Again this year, the section 
organized and sponsored the annual 
Robert Orseck Memorial Moot 
Court competition to be held at the 
Innisbrook annual convention. 
David Alexander of Bartow chaired 
this committee. 

The Ninth Annual Young Lawyers 
Convention was held April 10-12 in 
Miami at the Hotel Intercontinental. 
Chairman Jose R. Garcia-Pedrosa 
and his committee put together a 
weekend packed with social activi- 
ties, including a gala banquet 
featuring the Spinners, a country 
western jamboree/barbeque, 
athletic contests such as a 3.5 mile 
run, racquetball, tennis and golf 
tournaments, and a picnic in Miami's 
Tropical Park. 

The convention featured three 
serinars—a trial presentation 
entitled “Winning Through Prepara- 
tion,” a general practice seminar 
entitled “Everything You Always 
Wanted to Know About General 
Practice” and another “Counsel 
Approach the Bench” program, 
popularly received at past conven- 
tions. Just preceding the opening of 
the convention, a black tie dinner— 
the first annual YLS_ leadership 
reception and dinner—was held at 
the beautiful Vizcaya Museum and 
Gardens. 

The Young Lawyers Section, 
comprising the majority of Florida 
lawyers, has clearly taken a dramatic 
step in providing service to the young 
lawyers of this state and to The 
Florida Bar. It is hoped that with all 
of the new projects and benefits of 
the section, more young lawyers will 
become involved. 
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The Board of Governors — 


By Linda H. Yates 


The typical member of The 
Florida Bar Board of Governors is 44 
years old, is a native of Florida, 
received his law degree at the 
University of Florida, is married and 
has 2.7 children. He has been in trial 
practice a little over 18 years and 
currently is a member of a firm 
varying in size from two to ten 
partners. 

This profile of the average Board 
representative, based on a survey of 


the 1980-81 Board, could be the 
typical practicing lawyer in the state 
were it not for the age differential 
caused by a predominance of young 
lawyers under the age of 36 
comprising 52.4 percent of Bar 
membership. 

The old bromide that Board 
members are a silk-stocking group 
who are out of touch with the 
problems of the practicing lawyer 
gave way in recent years to a hard- 
working group who juggle the 


economics of small law practices 
with the constraints imposed by their 
contribution of from 200 to 400 hours 
to Board of Governors work and an 
average of 150 kuurs annually in 
community involvement. All without 
pay or reimbursement of travel 
expenses! 

Of the Board members partici- 
pating in the survey, 21 said they 
were born in Florida, four in New 
York and two in Pennsylvania and 
one each in 11] other places. Thirty 


The 1980-81 Board of Governors assembled on the steps of The 
Florida Bar Center in Tallahassee during a meeting in March. 
Pictured, left to right, front row: Stephen A. Rappenecker, 
Gainesville; Donald C. Evans, Jr., Washington, D. C.; J. Bert 
Grandoff, Tampa; President Leonard H. Gilbert, Tampa; President- 
elect Samuel Smith, Miami; Gerald Richman, Miami; William O. E. 
Henry, Lakeland. Second row: Sidney A. Stubbs, Jr., West Palm 
Beach; Bill Wagner, Tampa; Robert H. Willis, St. Petersburg; 
Robert Josefsberg, Miami; James Rinaman, Jacksonville; Rowlett 
W. Bryant, Panama City; Edgar Williams, Jr., Ft. Lauderdale. Third 


Row: Robert J. Pleus, Jr., Orlando; Frank Newman, DeLand; 
Walter Meginniss, Stuart; Edwin Browning, Madison; trwin J. 
Block, Miami; Boyce Ezell III, Miami; Michael McNerney, Ft. 
Lauderdale; Ben Wilkinson, Tallahassee; Ed Cluster, Ocala; John 
M. McNatt, Jr., Jacksonville. Fourth Row: Robert Parks, Miami; 
Talbot D’Alemberte, Miami; Drake Batchelder, Ft. Lauderdale; 
Frank Pound, Cocoa; Tobias Simon, Miami; John Burns, West 
Palm Beach; William Trickel, Jr., Orlando; Judge Hugh Glickstein, 
Plantation; and Edward Moore, Jr., Pensacola. Five members were 
absent when the picture was taken. 
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a profile 


attended high school in Florida, 19 
went to the University of Florida as 
an undergraduate, three to Emory, 
four to FSU, three to University of 
Miami and others to assorted colleges 
and universities. University of 
Florida gave law degrees to 23 Board 
members; Stetson to five; Miami, 
two; Harvard, two; one each from 
FSU, George Washington, Tulane, 
Missouri, Washington & Lee and 
Yale. One Board member has an 
advanced law degree in taxation. 

Leadership and scholarship were 
already apparent during college for 
11 who were named to Blue Key, two 
to Gold Key, 18 to Phi Delta Phi, five 
to Alpha Kappa Phi, two to Iron 
Arrow, three to U of F Hall of Fame, 
three to Order of Coif, and 22 to 
several other honoraries. 

Twelve are active in church 
activities, nine belong to the Kiwanis 
Club, three to Elks, six are involved 
in military activities, 11 in chambers 
of commerce, eight in local bar 
associations, and_ several others 
participate in Scouting, Little 
League, and health related activities. 

Two members of the Board have 
served as a judge and three as 
attorney for either the city, county or 
state. 


Currently, three Board members 
are solo practitioners; seven are in a 
firm of two to five members; eight in 
a firm of six to ten members; five, 11 
to 24 members; four, 25-40 members; 
three, over 60 members. Twenty-two 
are engaged in trial practice, 10 in 
office practice, and five others 
divide their time between the two. 
Business litigation, general practice, 
personal injury, real property and 
general trial practice are their most 
frequent areas of practice. 


Of 30 Board members responding, 
three donate more than 600 hours 
annually to Board of Governors 
work; four contribute from 500 to 599 
hours; one from 400 to 499; nine from 
300 to 399; nine from 200 to 299; and 
four less than 200 hours. 


A similar pattern is reflected in 
time devoted to community involve- 
ment. Four donate from one to 99 
hours, nine from 100 to 299 hours, 
two from 300 to 499 hours, six from 
500 to 799 hours, and two from 800 
to 999 hours. 


Such pro bono service doubtlessly 
bears on the number of billable hours 
Board members accrue in their law 
offices. Three listed less than 1,000; 
11 had from 1,000 to 1,499; 22 had 


Members of the Board meet with Bar staff and other Bar members during aluncheon 
break during the March meeting. 


from 1,500 to 2,000, and one had over 
2,000. 


Their meetings 


Board of Governors meetings are 
held at various places throughout the 
state every other month. A recently 
adopted policy suggested that 
meetings be held as close as possible 
to airports and locations accessible to 
members of the Bar who reside in the 
area, but the president exercises his 
prerogative in selecting a resort area 
occasionally where Board members 
may alleviate the pressures of long, 
and sometimes tense, agendas with 
afterhours recreational and _ social 
events shared with their families. 

Meetings of the Board start at 8:30 
or 9 on a Thursday morning and end 
after 5 p.m., although a weighty issue 
has kept them in session as late as 7:30 
p.m. on occasion. On Friday the 
same schedule applies although the 
momentum may pick up in an effort 
to complete the agenda by the 
end of the day to avoid a session 
on Saturday. 

All deliberations of the Board, 
except those involving discipline of 
lawyers, are open to the public. Bar 
members and others who attend 
parts of the meetings express surprise 
at the thorough and free-wheeling 
debate that precedes almost every 
position the Board takes. It becomes 
apparent to visitors that each repre- 
sentative is concerned with the 
impact his vote may have on the 
practicing lawyers in his circuit, the 
public the profession serves, and 
whether the Board has the authority 
to be taking a position at all. 


Wrestling with the issues 


An agenda item during the Board’s 
March 1981 meeting in Tallahassee 
pointed to this concern. President 
Leonard H. Gilbert set aside time for 
the Board to evaluate their proce- 


dures, the types of issues they 


address, and the balance they 
achieve in attempting to direct the 
interests of the public and of the Bar. 


Questions regarding these crop up 
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at almost every meeting of the Board, 
interjected unexpectedly as the 35 
elected representatives and_ the 
president and president-elect of the 
Bar and of the Young Lawyers 
Section debate a legislative position 
as advocate for the public or vote an 
appropriation for a program 
designed to help the practicing 
lawyer. 

“We need to know whether the 
Board wants to be on the front line, 
whether we should be following 
behind, or whether there is some 
middle ground where an organiza- 
tion as unique as the Board of 
Governors ought to be,” President 
Gilbert told Board members. “We 
have had our philosophical argu- 
ments about our legislative policy— 
we have them every year. Maybe 
that is just the nature of a representa- 
tive body. Although we have made 
some steps forward in clearing that 


particular area up, there are still a lot 
of questions open,” he said. 

The March discussion spoke of the 
concern some members have that the 
Board should represent specialized 
groups of lawyers rather than 
lawyers by circuit population. “We 
are more like a mini-senate than we 
are a Board of Governors,” Ed 
Cluster of Ocala commented. He 
said there will likely be pressure fora 


different type of representation in 


the future but an increase in numbers 
will make efficient action of the 
Board impossible. “I think in the 
future we ought to give serious 
consideration to a realignment of the 
Board on a basis other than circuits 
because a great deal of the action we 
take has very little to do with geo- 
graphical areas. ... I believe a smaller 
board would be a more effective 
body,” Cluster said. 

President Gilbert agreed that a 
larger Board could be cumbersome 
and less collegial. “But I think we do 
have to look at representation. I 
thought I might bring a suggestion 
this year for a two-house body with 
representatives from local bar 
associations. I have talked with other 
states with bicameral types of 
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governing boards and I find that 
when you get such a big organization, 
everything ends up being run by a 
seven-man executive committee and 
you have less representation instead 
of more.” 

Young Lawyers Section President- 
elect Michael McNerney discussed 
the growing confusion of The 
Florida Bar’s role and that of its 
sections. “The sections get bigger, 
their purposes change, the Bar gets 
bigger and in some ways lawyers feel 
they are more at home in their 
sections than they are in the Bar. The 
organized Bar to some extent needs 
to represent the lawyers and do 
things on behalf of the lawyers—or 
maybe that is the sections’ function. 
But when you talk about where this 
Board is going, one place is to a 
realignment, or a rethinking of our 
relationships,” McNerney said. 

“People are interested in working 
in sections because of the subject 
matter of the section, normally 
substantive law,” President Gilbert 
responded. “They are interested in 
working in other vineyards of the Bar 
because of their willingness and 
desire to support their profession. It’s 
a devotion that so many will give to 
their profession and how that rela- 
tionship goes along is the challenge of 
each Board of Governors, each set of 
section officers, as we proceed into 
the years that follow.” 


The Board’s relationship with the 
Supreme Court raised additional 
questions. A conference of the court 
and officers of the Bar provides 
informal discussions on matters of 
mutual concern, but when the Board 
is involved in disciplinary review or 
petitions for Integration Rule 
changes, it must take an adversary 
position, Board member Gerald 
Richman pointed out. Others agreed 
that they should investigate more 
informal procedures on Bar 
regulatory matters as long as the 
procedure permits the public to be 
involved where appropriate. 


Concern for the practicing lawyer 


“One of my concerns when I came 
on the Board was that the Bar might 
be moving into too many public 
service type projects,” Ed Moore of 
Pensacola said. “Frankly, I have been 
pleased that the vast majority of our 
time is concerned with things that I 
think are absolutely essential to the 
practicing lawyer. I think we must 
always keep that in mind, that that is 


number one. We must keep that in 
mind both as a governing body and 
as representative of what the lawyer 
wants. The lawyer doesn’t want the 
dues dollar being spent on things that 
might more profitably be handled by 
the legislature or an administrative 
body. If we ever see the agenda 
being concerned most of the time 
with public causes, no matter how 
noble, and not with discipline, CLE 
and UPL, then I will have great 
concern. I don’t have that concern 
now, Moore told the Board. 

Sid Stubbs, Board member from 
West Palm Beach, expressed his 
concern that effective mechanisms 
are not always used to let lawyers 
know what the Board is going to do 
before it does it, “although we do a 
pretty fair job of telling lawyers what 
we have done afterwards.” 

President Gilbert explained that 
copies of the agenda are circulated in 
advance to section and committee 
leaders and to local bar associations. 
He said each group has been assigned 
a Board liaison member whose 
responsibility it is to report to the 
groups before and after Board 
meetings. 

“As a Board of Governors, I 
perceive we serve many different 
roles,” President-elect Samuel Smith, 
Miami Beach, said. “We are the 
representatives of the practicing 
lawyers, 28,000 members from 
whom is demanded payment of $125 
to spend as this Board sees fit. This 
Board owes them a great obligation, 
to do things for them in addition to 
doing things to them, and to develop 
programs such as CLE, and to try to 
do things to help lawyers do what 
they have to do—deliver legal 
services. That’s the ultimate chal- 
lenge—the profession has to deliver 
legal services to the public, because if 
we fail in that, we won't be lawyers 
anymore. Part of our prime attention 
must go to helping lawyers practice 
law. 

“On the other hand, the Board is 
the guardian of the profession 
philosophically, and sometimes we 
are going to have to be out on the 
cutting edge and do things which are 
patently unpleasant to the rank and 
file members who are correctly con- 
cerned with making a living and may 
not be concerned with pro bono 
projects and reforms.” 

President-elect Smith recognized 
that Board members too are con- 
cerned with making a living. “Yet I 
think this Board has the obligation to 


elevate itself on a higher level and say 
‘What must the profession do in the 
80's?’ Forget whether the issue is 
popular or not.” 

“There is built within us a true 
conflict of interest,” Bill Wagner, 
Tampa, agreed. “In some respects, 
we are intended to represent the 
public, to regulate the lawyer; and at 
the same time, we are intended to 
represent the lawyer to a certain 
extent against the public or against 
the nonlawyer. We skirt around this 
conflict and avoid it a lot of time, but 
sooner or later we run into the 


problem.” 


The Board serves 
many roles: 
representatives of the 
practicing lawyers 
and guardians of 
the profession 
philosophically . . . 


Sandy D’Alemberte, Miami, who 
is ending his tenure on the Board in 
June, gave his assessment of the 
Board: “First of all, this is the best 
Board I have ever served on; it is 
extraordinarily good. . .. The Bar has 
responded in a good, calm, and I 
think a proper way to the Kutak 
Commission report [on Model Rules 
of Professional Conduct], and to 
other issues coming before us this 
year. ... I feel a good tone has been 
set this year.” He gave his compli- 
ments to President Gilbert for the 
calm manner with which he and the 
Board addressed problems coming 
before it. 

“You have a lot of new challenges 
waiting out there and I hope this 
Board will study them before it votes 
on them, and you won't put the 
Board in the embarrassing position of 
being bad lawyers,” D’Alemberte 
concluded. 

Another Board retiree in June, 
John Burns of West Palm Beach 
urged fellow members to establish 
better communication with their 
local bar associations, “so that you 
know that they know you are 
representing them, and that they can 
come to you and talk to you about 


THE FLORIDA BAR JOURNAL/JUNE 1981 427 


Bar matters and you will bring Bar 
matters to them.” 

“I have sat here for six years now 
and by osmosis I find that I'm 
changing my mind [about the role of 
the Board] when it is time to leave,” 
Robert H. Willis, St. Petersburg said. 
“T feel it is important to keep in mind 
just what professionalism means. 
First of all, it means adequate dis- 
cipline of the members of your 
group, and that should continue to be 
one of the paramount functions of 
this Board. Second, it means the 
continuing training and education of 
the people who are to carry forth the 
ideals of the profession. I think it is 
important for this Board to continue 
to make available both an oppor- 
tunity and requirement for the 
membership to increase their skills. 
Professionalism always inculcates 
the thought that you will do for those 


’ who cannot afford to do for them- 


selves—call it legal services for the 
poor or making the courts more 
accessible—it’s one of the things a 
profession has to keep in mind,” 
Willis said. 

The half-hour interlude of soul- 
searching over, President Gilbert 
turned to the next item on the Board’s 
agenda. 
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The right to bear arms: 
an update* 


By Judge Morison Buck 


There appeared in the July 1939 
issue of this Journal a piece by the 
Honorable Roger J. Waybright, then 
a Jacksonville practitioner, later 
reputed to be architect of the 
Juvenile Court Act of 1951 (Ch. 
26880, Laws of Florida 1951), and 
still later distinguished as a circuit 
court judge. It was titled simply, 
“The Right to Bear Arms.” 

The article focused upon the 
individual Floridian’s right to bear 
firearms under federal and state 
constitutional guarantees. Drawing 
liberally from decisions interpreting 
the second amendment to the United 
States Constitution and the Declara- 
tion of Rights, its counterpart in 
Florida, Judge Waybright summed 
up the circumstances under which at 
that time a citizen of Florida, not a 
law enforcement or otherwise 
exempt official, might lawfully bear 
arms. These may be generally stated 
as follows: 

e Concealed firearms were pro- 
hibited anywhere in the state. 

e Other than in national forest 
areas and certain small counties in the 
Panhandle, shotguns having a barrel 
of 18 inches or more and rifles of .22 
or smaller caliber at least 16 inches in 
barrel length were allowed if the 


*This article was submitted for 
publication prior to the assassination 
attempt upon President Ronald 
Reagan. 


bearer was properly licensed by the 
county commission. 


e Pistols, not concealed, could be |: 


carried if permit was obtained. 

e Ownership, possession or 
transport of any firearm was pro- 
hibited unless purchased prior to July 
30, 1938, or if bought after that date 
unless bought within the State of 
Florida or from a federally licensed 
dealer so long as the purchaser was 
not a felon, had no reason to know 
the firearm had been stolen, and the 
manufacturer’s serial number was 
intact. 


Judge Waybright captured the 
attention of his readers quickly. 
He begins: 


Since the advent of the era of public pro- 
nouncements by the Honorable J. Edgar 
Hoover, G-superman, excoriating racketeers 
and heaping coals of fire upon the head of a 
citizenry ridden with psychological inertia, 
there has been much discussion of the right of 
the people as individuals to bear arms. 

Mr. Hoover seems to think that no one 
without a badge should be allowed to carry a 
gun, while our friends from the swamps and 
cow counties believe a white man has a right to 
a pistol on each hip except when attending 
court and prayer-meeting. 

Truly, the days when “Judge Colt” admin- 
istered the laws are gone. If it were not for the 
increasing numbers of those whose shiny 
badges give them the right to ignore most of 
the laws above cited, the “Merchants of 
Death” would be paunchless. 


Whether one is a paid-up, bumper 
sticker-boasting member of the 
National Rifle Association or is a less 
voluble citizen who believes there 
must be greater controls on the easy 
availability of handguns, few could 
disagree that forms of gun control do 
exist. Some of these regulations were 
imposed by predecessor statutes and 


by the Federal Firearms Act (15 
U.S.C.A. §901-909) which became 
effective July 30, 1938. Others have 
evolved legislatively and judicially in 
Florida since Judge Waybright’s 
locutions. 


Problems 42 years later 


It might be of interest to some to 
take a look 42 years later and perhaps 
get a contemporary perspective at 
the problems created when the lack 
of adequate control over the pur- 
chase and sale of handguns has in the 
opinion of many materially con- 
tributed to the shameful record of 
violence in late 20th century America. 
History tells us that the most 
infamous crimes and assassinations 
by handguns have not been perpe- 
trated by those wearing badges. 

A reintroduction to the sources of 
organic law upon which the 
opposition to any form of gun control 
is based might be helpful. 

The second amendment to the 
U. S. Constitution ratified in 1791 
reads: “A well-regulated militia 
being necessary to the security of a 
free State, the right of the people to 


Judge Morison Buck graduated from the 
University of Florida College of Law in 1948. 
From 1948 to 1977, he was in the general 
practice of law in Tampa. On June 1, 1977, he 
was appointed by Governor Reubin Askew as 
a judge in the 13th Circuit, a position he still 
holds. He is past president of the Hillsborough 
County Bar Association and past chairman of 
the Florida Council of Bar Association 
Presidents. 
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keep and bear arms shall not be 
infringed.” 


It was nearly a century later when 
Florida’s 1885 Constitution sprang to 
life. Its framers included Section 20 
in the Declaration of Rights, and it 
was eventually incorporated into the 
1968 revision as Section B, Article I. 
Unlike the federal amendment after 
which it was patterned there is no 
militia connection. It reads: “The 
right of the people to keep and bear 
arms in defense of themselves and of 
the lawful authority of the state shall 
not be infringed, except that the 
manner of bearing arms may be 
regulated by law.” 


First, a look at the national scene. 
The 1934 edition of federal firearms 
legislation was assailed in United 
States v. Miller, 307 U.S. 174, 178, 
59 S.Ct. 816, 83 L.Ed. 1206. In that 
case, Miller and another were 
charged with transporting in inter- 
state commerce a double-barrelled 
shotgun having a barrel of less than 
18 inches without having registered 
the weapon and otherwise com- 
plying with the act in force at the 
time. The United States Supreme 
Court overturned the lower court's 
finding that the act was offensive to 
the second amendment because it 
required registration of what is 
popularly referred to as a “sawed- 
off shotgun.” The Court commented 
pithily: 


In the absence of any evidence tending to 
show that possession or use of a “shotgun 
having a barrel of less than eighteen inches in 
length” at this time has some reasonable 
relationship to the preservation or efficiency 
of a well regulated militia, we cannot say that 
the Second Amendment guarantees the right 
to keep and bear such an instrument. 


Do You Have Another Opinion? 


This column is open for ideas 
and comments concerning issues 
of importance to the legal 
profession. If you have a response 
to suggestions presented on these 
pages, the Journal invites you to 
submit them for possible 
publication under Viewpoint or in 
its Letters to the Editor column. 
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In Stevens v. United States, 440 
F.2d 144 decided in 1971 by the Sixth 
Circuit Court of ‘Appeals, a 
convicted felon sought to escape the 
consequences of having in _ his 
possession a 9 mm semi-automatic 
pistol. Congress decided in passing 
the Omnibus Crime Control and Safe 
Streets Act in 1968 to outlaw inter- 
state transport of any firearm by a 
convicted felon. Stevens argued that 
Congress could not deny him the 
privilege of bearing a firearm 
because of the second amendment. 

In rejecting that contention, the 
Court found the act well within the 
range of congressional authority to 
regulate commerce among the states. 
Firearms, the Court said, in the 
possession of convicted felons pose a 
threat to interstate commerce. The 
Court further went on to say: 

The statistics contained in Senate Report 
No. 1097, 90th Cong. 2d Sess. (1968), alone 
justify this conclusion. 18 U.S.C. App.1201(1) 
quoted above, is more than a Congressional 
finding. It is a statement of facts of public 
knowledge of which this Court will take judi- 
cial notice: e.g., firearms are used to highjack 
airplanes, rob banks insured by the Federal 


Deposit Insurance Corporation or commit 
other crimes seriously affecting commerce. 


A footnote to the opinion observes, 

In the final report of the National Commis- 
sion on the Reform of Federal Criminal Laws, 
established by Congress in Public Law 89-801, 
80 Stat. 1516, the majority of the Commission 
recommended that Congress “bank the 
production and possession of, and trafficking 
in, handguns, with exceptions only for military, 
police and similar official activities. 

Later federal cases relating usually 
to criminal charges involving pos- 
session of an unregistered weapon 
have suggested that in Miller the 
Supreme Court did not intend to 
limit congressional regulation of 
firearms to antique musketry as- 
sociated with militia troops. Never- 
theless, the decisions have consistently 
held that the second amendment 
guarantees a collective rather than an 
individual right. Even where the 
second amendment is applicable, it 
does not constitute an absolute 
barrier to the congressional 
regulation of firearms. United States 
v. Warin, 530 F.2d 103,107, cert.den. 
96 S.Ct. 3168. Thus, there is copious 
authority that Congress may exert its 
regulatory powers to protect an 
anxious citizenry from the reckless, 
irresponsible and lawless use of 
handguns. By the way, whatever 
happened to the recommendation of 
the National Commission mentioned 
by the circuit court in its opinion a 
decade and many slayings ago? 


The law in Florida 


Turning now to the state of the 
present law in Florida, one can see 
immediately that the lawmakers 
were farsighted enough to qualify 
the right to keep and bear arms so as 
to allow lawful regulation. 


In 1912, the Supreme Court of 
Florida decided a murder case 
involving a pistol. (Carlton v. State, 
63 Fla.1, 58 So. 486) The evidence 
showed the weapon was concealed 
by the defendant and was drawn and 
used to slay two persons while the 
assailant was in custody at the jail- 
house. The statute making it a breach 
of the peace to carry a concealed 
weapon was challenged as giving an 
unconstitutional advantage to law 
enforcement personnel who were 
exempted from it. Speaking for the 
court, Justice Hocker mused: 


These statutes against carrying concealed 
weapons have no connection with Section 20 
of the Bill of Rights, which preserves to the 
people the right to bear arms in defense of 
themselves and the lawful authority of the 
state. 


This section was intended to give the people 
the means of protecting themselves against 
oppression and public outrage, and was not 
designed as a shield for the individual man, 
who is prone to load his stomach with liquor 
and his pockets with revolvers or dynamite, 
and make of himself a dangerous nuisance 
to society. 


The requirement that any person 
desiring to have possession of a pistol 
must first obtain a license from the 
‘county commission has been found a 
valid legislative act not repugnant to 
the Constitution. (Davis v. State, 
146 So.2d 892) In Davis, the Florida 
Supreme Court honored statutory 
regulation stating: 


Doubtless the guarantee was intended to 
secure to the people the right to carry weapons 
for their protection while the proviso was 
designed to protect the people also—from the 
bearing of weapons by the unskilled, the 
irresponsible and the lawless. 


The prohibition against felons 
having possession of weapons has 
been tested everywhere. It was a 
pistol in Nelson v. State, 195 So.2d 
853, and in a per curiam opinion the 
Supreme Court sustained the consti- 
tutionality of the Florida statute for 
the same reasons advanced in Cases 
v. U.S., 131 F.2d 916, 921 (CCA 
Ist 1942). 

In Rinzler v. Carson (262 So.2d 
661 1972), the Supreme Court upheld 
the validity of F.S. §790.221, pro- 
hibiting possession of machine guns 
exempting those properly registered 
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under the National Firearms Act. 
Evidently fearful that the statutory 
definition of “machine gun” was so 
broad as to include any semi- 
automatic handgun, the court 
declined to find that the statute 
prohibited weapons designed to fire 
more than one shot. Constitutionally, 
it said persons have the right to use 
the same for hunting purposes or for 
the protection of their persons and 
property. A short dissent by Justice 
Ervin pointed up a serious flaw in the 
reasoning of the majority when he 
said it appeared to hold that registra- 
tion under the federal statute would 
lift the prohibition of state law 
against its possession. Also in 1972, 
the Second District Court of Appeal 
approved the above statute’s out- 
lawing of  short-barrelled rifles, 
relying upon United States v. Miller. 
(State v. Astore, 258 So.2d 33) 
Present regulations of Weapons 
and Firearms are collated under 
Chapter 790 of the statutes. The 
strongest and most recent statement 
of legislative policy in state law 
appears in §790.25 reading in part: 
.. Itisnecessary to promote firearms safety 


and to curb and prevent the use of firearms 
and other weapons in crime and by incom- 


petent persons without prohibiting the lawful 
use in defense of life, home and property, and 
the use by United States or state military 
organizations, and as otherwise authorized by 
law, including the right to use and own fire- 
arms for target practice and marksmanship on 
target practice ranges or other lawful places, 
and lawful hunting and other lawful purposes. 

Chapter 790 makes no special 
regulations for handguns, other than 
to readopt those which have been 
deeply imbedded in the law for a 
long time. In 1972, it was made 
unlawful to assemble any pistol, 
revolver or other handgun from parts 
manufactured or originating outside 
the United States. 

In summary, there have been only 
cosmetic changes in the substantive 
law pertaining to firearm control, 
particularly handguns, since Judge 
Waybright probed the subject so 
thoroughly. 

There continue to be tight restric- 
tions on short barrelled rifles and 
shotguns—weapons long associated 
with illicit criminal activity and 
violence. Yet, neither the state 
legislature nor Congress seems 
willing to extend reasonable 
regulations to the purchase and 
possession of handguns, an infinitely 
more dangerous source of death and 


destruction. This failure to act, in the 
writer's opinion, is a tribute to the 
power of the gun lobby in 
Washington. 

For years, automobiles have been 
treated as dangerous instrumentali- 
ties. We require them to be licensed, 
registered and inspected. Their 
capacity to inflict sudden death is 
respected throughout these United 
States. They are subject to a national 
network of identification processes. 
If one causes a stolen motor vehicle 
to be transported from Florida to 
Georgia the FBI immediately as- 
sumes jurisdiction and its investiga- 
tive machinery cranks into action. 
What possible rational justification 
can there be to treat the lethal 
handgun differently? Why not 
register handguns pursuant to a 
reasonable federal standard? How 
does registration impose a sacrifice 
upon the citizen seeking personal 
protection in light of the benefit to 
the public which can reasonably be 
expected to flow from it? 

For every right there is a responsi- 
bility. It is time that Congress acts to 
stem the tide of bloodshed caused by 
handguns. Registration is a step in the 
right direction. 
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By Milton Kelner 


The search for “What is Truth?” is 
as ancient as the Bible (John 18:38). 
The courtroom is dedicated to the 
search for truth. Every witness takes 
an oath to tell the truth, the whole 
truth and nothing but the truth and, 
yet, one sworn witness’ testimony 
contradicts that of another sworm 
witness. Are either of them telling the 
truth, even though each thinks he is 
telling the truth? 


Conflicting testimony is rarely the 
result of intentional falsehoods but is 
usually caused by honest differences 
of observation and recall. An 
understanding of the psychological 
factors which cause conflicts in 
witness testimony will help the trial 
lawyer in the presentation of both 
direct and cross examination. 


Before a witness may testify, he 
must: (1) perceive the event, (2) 
imprint the event into his memory, 
(3) retain the information and (4) 
retrieve the information from his 
memory. 


Perception 


The degree of perception will 
depend upon whether the witness is 
(a) preoccupied, (b) casual 
observer or (c) a concentrating 
witness. A witness may be so 
preoccupied with his own private 
thoughts that his open eyes perceive 
nothing. A casual observer will see 
the barest of details without giving 
the event real significance while a 
concentrating witness will perceive 
more details. A witness may progress 
through all three phases, dependent 
upon the stimulus which calls his 
attention to the event. A sudden 
violent act, such as a pointed gun, 
would be such a stimulus. However, 
the sudden attention focus on the life 
threatening gun usually causes a 
sacrifice or loss of attention or 
perception of other less important 
details. 


432 THE FLORIDA BAR JOURNAL/JUNE 1981 


What truth? 


Q. Were you preoccupied with 
personal thoughts as you walked 
down the street? 

Q. What first attracted your 
attention to the event? 

Conflicts in testimony of witnesses 
can be illustrated by the story of the 
psychology class. During the middle 
of a class, four of the professor’s 
former students unexpectedly break 
into the classroom, pretend to shoot 
and stab the professor. The entire 
incident takes 30 seconds. The 
professor then asks his class to 
answer, in writing, what they saw; 
how many were there; what each 
did; and describe the appearance of 
each. With 40 students, there are 40 
variations and inconsistencies. 

There has never been a perfect 
witness and a witness who perceives 
and recalls every minor detail has 
probably been overrehearsed. 

The length and frequence of 
exposure time to the event has a 


direct relationship to the amount of 


detail perceived. Similarly, repeated 
exposure will increase the details 
perceived. 

Matters which may affect a 
witness’ ability to perceive details of 
the event are his age, intelligence, 
education, training, preconceptions 
and desire to aid one of the parties. 
When a great deal is personally at 
stake, a subconscious selectivity and 
exaggeration occurs in the witness’ 
ability to perceive. 

Personal stress and anxiety of the 
witness at the moment of the event, 
like preoccupation, will decrease the 
witness’ ability to perceive. 

The distance of the witness from 
the event, the quality of light and the 
witness’ eyesight determine what he 
sees. 

A witness’ ability to perceive may 
be tested in the courtroom. 

Q. As you look at me, tell me how 
many men and how many women 
are sitting in the jury box? 


Q. Are any of the jurors wearing 
glasses? 

Q. What is the color of the tie the 
other lawyer is wearing? 


Imprinting 


Only salient details and those facts 
which a _ witness subconsciously 
deems important become imprinted. 
Only selected fragments of any given 
event are imprinted and stored and 
facts and details deemed 
unimportant are rejected and 
discarded by our mental computer. 

Q. What did you eat for dinner 
night before last? 


Retention 


Our structured and _ ritualized 
judicial procedures do not permit a 
witness to testify immediately at the 
scene of the event. Of necessity, 
there is a passage of time between the 
event and the courtroom recall of the 
event from the witness’ memory. 

After the time lapse, the witness 
must reconstruct the event from his 
recollection and interpretation of the 
stored fragments. With the passage 
of time, memory fades; the longer 
the retention period, the more 
memory of the event slips away. 

A. Do you think that your memory 
of this event was better a year ago 
when you gave your deposition? 

Q. Was your memory better a 
week after the accident when you 


gave your statement to the 
investigator? 

During this retention period, 
additional information is often 


acquired which becomes so 
commingled with the original 
imprint as to become inseparable. 
Slipping memory may be refreshed 
by discussing the event, by seeing 
photographs or notes or records. 
Memory is enhanced by the power of 
suggestion by the attorney in a 
briefing session. Every attorney is 


familiar with the technique of 
briefing his client by the use of 
photographs of the scene, and of the 
damaged motor vehicles to refresh 
his client’s memory. The attorney 
reminds his client of known physical 
facts so that testimony is not elicited 
which is completely contrary to these 
known physical facts. 

An answer once given tends to 
freeze the answer in the witness’ 
memory. There is a difference 
between “briefing” a client or 
witness and “woodshedding” the 
client or witness. Misleading 
information introduced into the 
memory can create a false imprinting 
and recollection. In “woodshed- 
ding,” a witness’ memory may be 
enhanced to the point that the 
witness may have an _ excellent 
memory for details that never 
existed. Many influences introduced 
into the memory during this retention 
period can change the memory’s 
ability to recall the event. Children 
are impressionable and suggestible 
and can be influenced more readily 
than adults. 


Retrieval 


The questions asked of the witness 
can impart information while at the 
same time asking for information. 

Q. How fast was the blue car 
traveling when it passed the stop 
sign? The car may have been red. 
There may have been no stop sign or 
the sign may have been a yield sign. 

Q. Did you see glass on the street 
from the broken headlights? The 
witness is led to believe that there 
were broken headlights and he was 
less than competent in not observing 
the glass. 

The selection of words used in the 
question can affect the witness’ 
answer. 

Q. Did you see the (incident) (ac- 
cident) (collision)? 

Q. Did you see a car at the 


intersection? Did you see the car at 
the intersection? 

Q. At the moment of the impact, 
how fast was the blue car traveling, 5- 
10-15 miles per hour? 

Q. At the moment of impact, how 
fast was the blue car traveling, 30-40- 
50 miles per hour? 

The word “the” car instead of “a” 
car implies there was a car. The 
higher impact words “collision” and 
“crashed” and the higher estimates of 
speed (30-40-50 miles per hour) tend 
to elicit a higher estimate of speed. 
The information planted in the 
question creates an unconscious 
transference, which becomes a 
mistaken recollection. 

Cross-examination, as its purpose, 
attempts to show mistake, error or 
falsity and there is an indistinct, wavy 
line between honest mistake or error 
and intentional falsity, between half- 
truth and whole lie. We do not 
believe a proven liar even when he is 
telling the truth. 

The experienced trial lawyer has 
trained, sharp ears and hears the 
doubt in the witness’ answer when he 
says “I believe the blue car ran the 
stop sign,” or “I think I saw the blue 
car before it entered the 
intersection.” 

Such words of hedging and doubt 
reflect the insecurity and lack of faith 
of the witness in his own recollection 
or retrieval. 


The authoritarian appearance of 
the attorney helps implant the 
suggested answer. His clothing, body 
motion, position and stance, the tone 
of his voice and the nonverbal 
demeanor and communication 
create an expectation of a given 
answer. Witnesses with a lack of 
confidence in their own memory 
yield to such expectation. 

The type of question used, 
whether open and general, or short, 
tight and specific can affect the 
retrieval of the event. 


Q. How did the accident happen? 

When this open, general question is 
asked, followed by along silence, the 
witness searches his storage of 
information and seeks to impart that 
information. Silence is deafening and 
the witness attempts to fill the void. 
This type of general question is 
useful at deposition to obtain a 
narrative answer. Specific questions 
can then be asked to elicit more 
complete information. Cross- 
examination at trial usually uses the 
short, specific question requiring a 
short answer, which avoids long, 
explanatory speeches by the witness. 

Hopefully, the heat of the conflict 
will produce the light of truth for the 
jury. 


Reprinted with permission from Trial 
Lawyer’s Guide, Callaghan and Company, 
September 1980. 


Milton Kelner, Miami, received his LL.B. in 
1938 from New York University. He is co- 
author of “Principles of Business Law” and 
contributing author to “Plaintiff's Advocate” 
of the New York State Trial Lawyers 
Association. He was vice president of the 
Florida Chapter of the Academy of Trial Law- 
yers of America, fellow and diplomat of the 
Academy of Florida Trial Lawyers, and a 
faculty member of the Dade Judicial College. 
He has lectured and authored numerous 
articles for the Association of Trial Lawyers of 
America and contributed to the Trial Lawyers’ 
Guide on Trial Practices and Procedures. 
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CURRENT LEGAL LITERATURE 


Stetson Law Review 


The Stetson Law Review, 
publishing three issues this year, 
will print Volume X, no. 3 in June 
1981. The Review is available on a 
subscription basis to nonalumni for 
$10 per year. To obtain the publi- 
cation and complete subscription 
information, write Patricia F. 
Anderson, Managing Editor, Stetson 
Law Review, Stetson College 
of Law, 1401 6lst Street South, 
St. Petersburg, FL 33707. 


Articles 


“Closing the Courthouse Door,” 
by J. B. Spence and Jeffrey C. Roth. 
Critically analyzes a 1980 amend- 
ment on attorney’s fees to the Florida 
Medical Malpractice Act on the 
constitutional grounds of equal 
protection; due process and access 
to courts. 

“Loan Production Offices: The 
Beginning of the End for the 
McFadden Act?” by H. Lee Moffitt 
and R. Terry Rigsby. Surveys the 
development of branch banking and 
with an examination of recent 
amendments to the Florida Banking 
Code. 

“The Installment Sales Revision 
Act of 1980—Important Changes for 
Practitioners,” by Thomas E. Allison 
and Peter G. Latham. Reacquaints 
the reader with the treatment of 
installment sales under §453 of the 


Internal Revenue Code and reviews 
the problem which repeatedly arose. 
Additionally, the article explains the 
recent revisions in §453 and gives 
guidance to the practitioner in 
applying the new installment sales 
provision. 


Comment 


“Judicial Review of NCAA 
Decisions: Does the College Athlete 
Have a Property Interest in Partici- 
pation in Interscholastic Athletics,” 
by Robert G. Riegel, Jr., and Mark A. 
Hanley. Reviews litigation over 
recent years involving the issue of 
whether student-athletes have a 
constitutionally protected property 
interest in competing in_ inter- 
scholastic athletics. Analysis centers 
upon the unique situation of the 
college athlete, and the conclusion is 
that such athletes do have a property 
right in intercollegiate athletics so 
that the National Collegiate Athletic 
Association must afford minimum 
due process of law when disciplining 
an athlete. The comment argues that 
the primary basis for the college 
athlete’s interest is his property right 
in pursuing an occupation. 


Notes 
“Section 1983: Carte Blanche 
Remedy for Federal Statutory 


Violations?” by Peter A. Gleichman. 
Examines the implications of Maine 
v. Thiboutot, in which the U.S. 


Supreme Court recently expanded 
the scope of 42 U.S.C. §1983 to grant 
a private cause of action for the 
deprivation of any statutorily created 
federal right. 

“Interstate Commerce: Building 
Cement Walls Against Interstate 
Sales,” by John P. Cullem. Analyzes a 
recent U.S. Supreme Court decision 
which held that if a state enters the 
marketplace as a market participant, 
it does not violate the commerce 
clause by establishing an in-state 
preference policy and refusing to sell 
a product to out-of-state distributors. 

“Search and Seizure: Airport 
Investigatory Stops,” by Neil J. 
Hayes. Reviews United States v. 
Mendenhall, a recent U.S. Supreme 
Court decision which explored the 
legality of investigatory stops of 
suspected drug carriers by govern- 
ment agents. 

“Implied Warranty of Habitability: 
Does It Exist in Florida Leaseholds?” 
by Gregory P. Holder. Critically 
analyzes the present status of Florida 
case and statutory law concerning 
the implied warranty of habitability. 

“Securities Regulation: Material 
Misrepresentation or Omission 
Under 10b-5—Reasonable Prob- 
ability of Obtaining State Injunctive 
Relief,” by Joann Bricker. Analyzes a 
recent United States Third Circuit 
Court of Appeals decision expanding 
the scope of materiality for misrepre- 
sentations or omissions under 10b-5. 
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Memoirs of Leon Jaworski 


“T have finally come to believe that 
the death sentence serves as a deter- 
rent to some crimes,” says Leon 
Jaworski in Crossroads (Cook, 
$10.95). “But I have always felt 
gravely concerned about the possi- 
bility of the penalty taking the life of 
an innocent individual. It should be 
approved only where ample evi- 
dence is unmistakably clear and con- 
vincing.” 

Besides relating his candid opin- 
ions about law and order in America, 
Jaworski’s new book contains inti- 
mate glimpses into his long and 
venerable career. He was first thrust 
before the public eye in 1945 when he 
was sent to Paris to be in charge of the 
prosecution of war crimes trials in the 
American zone. Home again two 
years later, he was offered the post of 
associate justice of the Texas Su- 
preme Court by Governor Beuford 
Jester. Much to the Governor’s sur- 
prise, after a night of pondering and 
prayer, Jaworski turned it down. His 
commitment to God years earlier to 
become a trial lawyer was still firm. 

In the fall of 1962, while serving as 
president of the State Bar of Texas, 
Jaworski was appointed prosecutor 
of the “Ole Miss” trial of Governor 
Ross Barnett. The appointment was a 
difficult one, bringing strong opposi- 
tion and ostracism from even close 
friends. Jaworski describes how a 
police guard was called to protect his 
family home as angry and threaten- 
ing letters flooded the mailbox. 

Jaworski’s deep faith in God is re- 
flected throughout the book. He tells 
how during the Watergate trial he 
continually relied on divine guidance 
and breathed prayers of gratitude 
when justice prevailed. 

“From Watergate we learned what 
generations of Americans before us 
have known: our Constitution works. 
And during the ordeal it was inter- 
preted again to reaffirm the truth that 
no one—absolutely no one—is above 

the law.” 


International trade regulations 


Critical issues in U.S. regulation of 
goods and services from countries 
with mixed economies, such as the 
European community and Japan, are 


addressed in “Interface One,” a re- 
cent publication by the International 
Law Institute at Georgetown Univer- 
sity Law Center. 

“Interface One,” based on inter- 
national conference proceedings, is a 
product of the collaboration of the 
departments of State and Treasury 
and Georgetown in addressing con- 
temporary public policy and legal 
issues incorporating foreign policy, 
industrial policy, and business and 
economic issues. 

Detailed in the text are the existing 
situations in Western countries, the 
structure and operation in state-con- 
trolled economies and state-owned 
enterprises, and U.S. law. 


Florida Construction Law 


Shepard’s/McGraw-Hill announces 
the publication of anew book written 
especially for attorneys and con- 
struction contractors in Florida. 
Florida Construction Law by Larry 
Leiby explains applicable law to 
persons in the construction industry 
to help them avoid the mistakes that 
can cost them money, time, and 
worry. 

Florida Construction Law is aimed 
particularly at those without a strong 
background in the law governing 
construction in Florida—contractors 
with plenty of practical experience 
but who need to know more about 
the law which affects them and 
attorneys who are still developing a 
construction law practice or whose 
general practice includes occasional 
construction cases. The book should 


also be helpful to out-of-state 
attorneys who find themselves 
involved in Florida construction 


litigation. 

Although Leiby’s clear explana- 
tions of Florida law are likely to be 
most helpful to those without exten- 
sive experience in construction law, 
even attorneys with considerable 
construction background will 
appreciate the many forms con- 
tained in Florida Construction Law. 
These forms help a reader to avoid 
problems in advance by effective 
contract drafting and to be successful 
at trial by effective pleading. This 
volume will be supplemented 
annually to keep readers up-to-date. 


Larry Leiby is a graduate of the 
University of Miami School of Law 
and a member of The Florida Bar. 

Leiby, Florida Construction Law. 
(Hardbound, 1981 edition. Annual 
supplementation planned, 1 volume 
$50 plus $1.50 postage and handling.) 
Available from the publisher: 
Shepard’s/McGraw-Hill, P.O. Box 
1235, Colorado Springs, CO 80901. 


International Estate Planning 


Shepard’s/McGraw-Hill also 
announces publication of Inter- 
national Estate Planning, by William 
H. Newton III, tax practitioner and 
also a member of The Florida Bar. 
The book explains how tax laws of 
the United States affect estate plans 
for persons who live in, or whose 
property is located in, more than one 
country. 

The reader unfamiliar with inter- 
national practice will rely on the 
early chapters, which explain the 
taxation issues raised by international 
activity. Readers with considerable 
international estate planning experi- 
ence and those whose practice in the 
area is just beginning will use the 
practical presentation of the various 
estate planning devices available to 
the practitioner in the international 
area, such as trusts, generation- 
skipping transfers, partnerships, and 
corporations, and their tax effects. 

The book concludes with a dis- 
cussion of estate planning aspects of 
transfers of foreign situs property 
and probate and administration of 
international estates. Using examples 
throughout this work, Newton trains 
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the reader to apply principles 
of estate planning to particular 
situations. 

William H. Newton III is a 
member of the Texas, Mississippi, 
and Florida bars. A former trial 
attorney with regional counsel of the 
Internal Revenue Service, Newton is 
currently in private practice, 
specializing in tax and estate plan- 
ning matters. 

Newton, International Estate 
Planning. (Looseleaf, approximately 
600 pages, 1981 edition. Annual 
supplementation planned, 1 volume 
$75 plus $1.50 postage and handling.) 
Available from the publisher: 
Shepard’s/McGraw-Hill, P.O. Box 
1235, Colorado Springs, CO 80901. 


Women Who Kill 


Women Who Kill by Ann Jones. 
Holt, Rinehart and Winston, 383 
Madison Avenue, New York, New 
York 10017. 1980 $15.95 408 Pages. 

Criminal law is still a domain 
largely reserved to men, despite the 
rising crime rate of women. Women 
are arrested for approximately 15 
percent of all crimes, which is hardly 
an alarming rate for a group that 
comprises more than half of the 
population. That figure is even less 
alarming when one considers that 
most women are arrested for non- 
violent crimes such as prostitution, 
welfare fraud and shoplifting. 

Jones, a doctorate in American 
literature and intellectual history, has 
undertaken an examination of 
women accused of murder. She 
surveys the history of such women 
from colonial times to the present. 


i rse 
Florida’s best bar review 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states) 
For more information, mail this coupon today. 


The study includes such infamous 
women as Lizzie Borden, accused of 
slaying her parents but acquitted by 
the male jury on the premise that the 
defendant was a “lady” and therefore 
incapable of such a crime, and Ruth 
Snyder, electrocuted for the murder 
of her husband after a trial devoted 
to the details of her affair with her co- 
defendant, a corset salesman. Also 
included are many less notorious 
women who were acquitted, hanged, 
burned or never found. 

Part of Jones’ talent is in her 
scrupulous avoidance of either sensa- 
tionalism or sentimentality in the 
portrayal of her subjects. But she 
does more than merely weave 
together the stories of individual 
women accused of murder. Jones 
analyzes her subjects in the light of 
the prevailing notions of criminal law 
and sociology. For example, she 
points out that at common law, the 
killing of a husband by his wife was 
not murder, but petit treason. She 
examines the practice of phrenology, 
once considered scientific, and how 
it was used to de-feminize women 
convicted of murder. 

Jones views the law as a patriarchal 
institution, formed by men to serve 
men. She interprets prevailing social 
mores as skewing the pursuit of 
justice. Thus, depending on the social 
climate, it could be in the best 
interests of the law to either acquit a 
“lady” seduced by a wicked man and 
forced to murder him to protect the 
property interest in her chastity, or to 
convict a woman who had gone 
beyond the bounds of social 
propriety and hang her to deter other 
women. Undoubtedly, as Jones con- 
cludes, the letter and spirit of the law 
were often working as cross 
purposes. 

Jones considers the relationship 
between the “liberation” of women 
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and their role in the criminal justice 
system. She concludes that the more 
rights afforded women, the more 
likely women defendants will be 
convicted. 

The phenomenon of beaten-wife 
murdered-husband is accorded an 
excellent analysis by Jones. She 
examines the traditional notion of 
self defense as a concept equal to two 
men of equal strength and discusses 
how the law has treated women who 
raise self defense as a justification. In 
State v. Wanrow, for example, a 
Washington court found that self 
defense instructions must afford 
women the right to have their con- 
duct judged in light of their individual 
physical attributes. 

Basically, the court was recog- 
nizing that to a 5’2” woman the fists 
of a 250 Ib. 6’5” man could constitute 
the use of deadly force. Most courts, 
however, do not agree. Jones also 
notes that personal views can 
determine the outcome of justice. 
For example, she cites the case of 
Bernadette Powell who shot her 
ex-husband with his own gun. The 
ex-husband had forced Powell into a 
motel at gunpoint and while trying to 
escape she shot and killed him. Both 
Powell and her attorney were 
confident of an acquittal. The 
prosecutor, however, performed his 
job with an unexpected vehemence 
and obtained a conviction. The 
prosecutor had recently been 
divorced by his wife of nine years for 
protracted physical brutality. Jones 
dispells the notion that most women 
“get away with murder” and posits 
that acquittals for murdering a 
husband are news precisely because 
such acquittals are rare. 

Jones’ book is a book of connec- 
tions: connections between law, 
criminology, sociology and feminism. 
She realizes that justice is not an 
isolated concept, but results from the 
interaction between ideals and 
reality. Her accomplishment is to 
make connections between the ideals 
and reality of the law and ideals and 
reality of women. Women Who Kill is 
a book of quality scholarship, in- 
tellectual integrity and provocative 
issues. While one may not agree with 
her conclusions, the questions she 
raises are worth considering for 
anyone involved in criminal justice. 


Reviewed by Ruthann Robson, 
law clerk to United States District 
Court, Middle District of Florida, 
member of Florida Bar. 


immigrating to the U.S.A. 


Dan P. Danilov, Self-Counsel Press, 
3108 Rainier Bank Tower, Seattle, 
Washington 98101. 170 pages, 3rd 
edition. 


This book is designed to provide 
information to people who seek 
admission into the United States 
from other countries and _ for 
American citizens and lawful 
permanent residents who wish to 
help relatives or friends come to 
America. 

It explains who can immigrate, 
preference categories, other 
classifications of immigrants, how 
and where to apply for immigrant 
visas, labor certifications, immigrant 
investors, students and exchange 
visitors, nonimmigrant visas for 
temporary visits, arrival at a U.S. 
port of entry, adjustment of status to 
permanent resident and naturaliza- 
tion for citizenship. An appendix of 
forms used in the process appears at 
the end of the book. 


Birth of a Salesman: 
Lawyer Advertising and Solicitation 


Lori B. Andrews, former _ staff 
director of the American Bar Asso- 
ciation Commission on Advertising. 
162 pages, published by the ABA, 
1155 East 60th St., Chicago, Illinois 
60637. 


Birth of a Salesman takes a close 
look at current individual lawyer and 
bar association advertising. It covers 
the Bates, Primus and Ohralik cases, 
current developments in advertising 
by individuals and associations, the 
how-to aspects of marketing pro- 
fessional services, a current and 
comprehensive analysis of state 
advertising rules, information on the 
activities of the Commission on 
Advertising and predictions of the 
effects of advertising on the image of 
lawyers, their accessibility, and the 
quality of legal services. 


Drug Laws and the Rights 
That Protect You 

Florida Bar members Kenneth L. 
Weiss and David J. Kurland co- 
authored this 212-page book pub- 
lished by Simon and _ Schuster, 
New York. A Fireside book, it sells 
for $5.95. 


The book explains a person’s rights 
and how one may protect himself if 
arrested for marijuana or other drug- 
related charges. The authors point 
out that the great majority of persons 
arrested on drug-related charges 


more often than not contribute to 
their own arrest and_ ultimate 
conviction. 

In a clear and concise style, the 
authors explain constitutional rights, 
search warrants, bail and bondsman, 
searches of motor vehicles, limita- 
tions on privacy, and the exclusionary 
rule. 

The book was previously pub- 
lished under the title, Legal First 
Aid for Today’s High Society. 


Analyzing Medical Records— 
A Method for Trial Lawyers 


By J. Stanley McQuade. The 
Harrison Company, 3110 Crossing 
Park, Norcross, Georgia 30071, 
$69.95. 

In preparing Analyzing Medical 
Records, J. Stanley McQuade under- 
took to assist lawyers in conducting 
medical research and consultation by 
providing a foundational resource. In 
this he has been largely successful. 
The text is unselfconsciously basic 
devoting almost 40 percent of its 
content to outlines of specific types 
of specialty patient examinations, 
with definitions and examples. 

As a resource text Analyzing 
Medical Records provides a unique 
conceptual approach to the various 


liturgies of the physical examination 
and history. This approach assists 
both in deciphering the codes of 
medical records, and in preparing 
cross-examination of the examining 
physician. 

In addition to this conceptual 
analysis, half of the text is devoted to 
broad glossaries, much more 
extensive than the smattering of 
“osteo” and “ortho” usually found in 
such practical handbooks. The 
glossary of medical terms in Part II 
includes, after a prefatory segment 
devoted to structure of medical 
terms, a wide range of terms 
classified by medical specialty and 
thus easily accessible. Part III is a 
composite glossary including 
symbols, roots and abbreviations. 
The composite glossary is an in- 
valuable tool to reading the symbols 
of medical records and preparing to 
research a case. 

In short, in Analyzing Medical 
Records McQuade has collected in 
one text a broad spectrum of basic 
medical information thus consti- 
tuting a useful tool in beginning the 
research necessary to preparing the 
medical negligence case. 


Reviewed by Linda Atkinson 
Detroit, Michigan 
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IN ANY WAY? " 
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There is still time to return 
your pledge card! 


As a member of The Florida Bar, you recently received a letter giving you an 
opportunity to pledge $500 to retire a debt of approximately $250,000 remaining on 
the Bar Center in Tallahassee. 

A shortfall from the building fund campaign which ended in 1975 makes this 
additional pledge program necessary. 


To: THE FLORIDA BAR CENTER TOTAL PLEDGE $500 


BUILDING FUND CAMPAIGN 


Annuall 
| hereby pledge a total of Five Hundred Dollars ($500.00) to THE Saraiarinuslly 
FLORIDA BAR CENTER BUILDING FUND, payable as follows: 


$__t_ paid herewith. Balance to be paid over years in Date 
Circuit 


equal installments of $____ each. 
County 


This pledge shall be termi- 
nable at any time in the event 
of the death of the pledgor. 


Donor’s Signature Atty. No. 


MAKE ALL CHECKS PAYABLE TO THE FLORIDA BAR CENTER, 
The Florida Bar, Tallahassee, Florida 32301 
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+ INA Corporation is one of the world’s largest and oldest insurance groups. 
+ defense costs are not charged against your policy liability limits. They are covered in addition to your limits. 
* prior acts extend to the very inception of your practice. 


* if you decline to have a claim against you settled by the insurance company, your coverage limits are not 
reduced! 


* coverage is worldwide. 

+ an unlimited discovery option is available. 

+ these and many other special features are available to you at a very competitive cost. 

You owe it to yourself to find out today — regardless of when your present insurance expires — about the INA 
Lawyers Professional Liability program. 


This Plan Is Available Through Your Local Agent 


Call Doug Vance collect at 813/870-2366 for more information about INA Lawyers Professional Liability Insurance or return the coupon 
to V. C. Jordan & Assoc. Inc., P.O. Box 24695-32, Tampa, FL 33623. 


The month in which our Professional Liability Insurance expires/renews is: 


Present Insurance Company: 


Name of firm: 


Send Info To: 


Mailing Address: 


Telephone No.: 
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Admiralty Law 
Committee 


The primary purpose of this com- 
mittee is to keep practitioners in the 
admiralty area abreast of and 
informed of recent developments in 
admiralty law, procedurally and 
substantively. This has been 
accomplished by a_ review of 
reported decisions and communica- 
tions between committee members 
and others on unreported decision 
and developments in the field. To 
this end two committee newsletters 
were published by February of 1981 
and a third was to be published about 
the first week in May of 1981. 

The committee is also concerned 
with conducting courses and 
workshops for practitioners 
interested in admiralty law. 
Currently admiralty law committee 
workshops are scheduled for June 10, 
June 11 and June 12, 1981 in 
Jacksonville, Miami and Tampa, 
respectively. 

The committee is also interested in 
the local rules of the United States 
district courts in Florida concerning 
admiralty matters but the committee 
has taken no specific actions in this 
area during the present year. 

Future plans and goals of the 
committee include close liaison with 
the Continuing Legal Education 
Committee to provide long range 
planning to ensure sufficient courses 
will be available to Florida prac- 
titioners to ensure the required 
number of designation hour credits 
will be available through courses 
presented in Florida. 

BRENDAN P. O’SULLIVAN 
Chairman 


Agricultural 
Law Committee 


This committee has, during the 
past year, examined proposed legis- 
lation affecting the changes in the 
status of the Green Belt Law. It also 
has arranged for an agricultural law 
program highlighting changes in the 
field during the past year to be 
presented at the Annual Meeting of 
The Florida Bar. It also has followed 
changes in the regulations of I.R.S. 
concerning “material participation” 


in connection with administering the 
estate tax law. The committee has 
given input into various farm labor 
issues. It has aided members of the 
Texas Bar in setting up an agricultural 
law section. 

The chairman is also serving as 
chairman of a joint committee whose 
members are from I.F.A.S. and the 
University of Florida Law School. Its 
prime purpose is to set up a joint 
curriculum in agricultural law 
between the two schools and also to 
provide facilities for post-legal 
education for members of The 
Florida Bar. 

The committee also has been 
evaluating the acquisition of Florida 
agricultural land by foreign residents 
and aliens. 


James S. WeErsHOW 
Chairman 


Appellate Rules 
Committee 


During the past year, the Appellate 
Rules Committee has endeavored to 
fulfill its continuing responsibilities 
regarding the updating and 
amending of the Florida Appellate 
Rules. Amendments were submitted 
to the Florida Supreme Court which 
were adopted in part by opinion of 
November 26, 1980. Much of the 
committee’s work was necessitated 
by the constitutional amendments 
adopted March 11, 1980, governing 
Supreme Court jurisdiction. 

The committee is now engaged in 
its continuing responsibilities 
regarding further refinements and 
changes in the rules. 

The committee has also been 
requested by the chief justice and the 
president of The Florida Bar to 
consider the question of selective 
publication of judicial opinions. This 
subject is under active consideration 
and study and recommendations will 
eventually be made. 


JouN R. BERANEK 
Chairman 


Consumer Protection 
Law Committee 


The purpose of the Consumer 
Protection Law Committee is to 


THE FLORIDA BAR JOURNAL/JUNE 1981 


study Florida’s consumer protection 
laws and to strengthen them where 
necessary and to consider means for 
the consumer public to become 
better informed about the laws 
which protect them. 

This year the committee substan- 
tially enlarged its membership and 
embarked on longer range planning, 
including the next three years. This 
year the committee agreed that it 
would produce a lemon-aid manual 
for lawyers. This manual will be 
prepared in conjunction with the 
chairman, members of the com- 
mittee, Rod Tennyson, and Michael 
Nachwalter. The CLE program for 
1981 is planned and a budget has 
been submitted. 

A special issue of the Bar Journal 
devoted to consumer law is proposed 
for 1982. The committee has also 
budgeted and requested that Tel- 


’ Law be expanded from local use in 


Miami to a statewide program, and 
operated in conjunction with Tel- 
Consumer to provide citizens of the 
state with basic information on 
questions of law as has been 
successfully done by Tel-Law in 
Miami and Tel-Consumer throughout 
the state. Tel-Consumer last year 
handled over a quarter of a million 
calls and would be available for a 
joint project. 
WALTER T. DARTLAND 
Chairman 


Corrections Committee 


In a year when the corrections 
system of the State of Florida was 
under severe scrutiny, the committee 
was fortunate to have members who 
were so active and knowledgeable 
and to have a Board liaison who has 
been in the forefront in prison 
litigation in our state. 

Meetings were held in Gainesville, 
Tallahassee, and Miami with the next 
meeting scheduled at The Florida 
Bar Convention in Innisbrook on 
June 26, 1981. 

At a meeting held in Tallahassee a 
full schedule of speakers was 
presented. These speakers included 
Jim Smith, Attorney General; David 
Brierton, inspector general, Depart- 
ment of Corrections; Dr. Barbara 
Greadington, chief commissioner, 
Florida Probation and Parole Com- 
mission; David Bachman, deputy 
secretary, Department of Correc- 
tions; Syd McKenzie, Attorney 
General's Office; and Bob Josefsberg, 
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then counsel to Governor Bob 
Graham. After each speaker’s 
presentation there was a_ brief 
question and answer period. Each 
speaker was excellent and illumi- 
nated the scope of the problems 
facing the corrections system in 
Florida today. 

Following the speakers’ presen- 
tations the committee discussed what 
its direction and focus would be for 
1980-81, concluding that many 
problems needed to be dealt with 
directly by the executive and legisla- 
tive bodies of the state and were too 
comprehensive to be dealt with by 
our committee. It was felt that a 
meaningful contribution could be 
made by the Corrections Committee 
in the area of inmate grievance 
procedures; therefore, it was unani- 
mously agreed that this would be our 
primary goal for 1980-81. 

The need for effective inmate 
grievance procedures is poignantly 
illustrated by the present glut in 
Florida’s federal district courts of 
inmate civil rights cases arising under 
42 U.S.C. §1983. The Jacksonville 
division of the U.S. District Court for 
the Middle District of Florida is first 
or second in the nation in terms of 
filed inmate civil rights cases. During 
1980 in Jacksonville there were 509 
civil rights cases filed, approximately 
90 percent of which were pro se 
inmate filings; during the same 
period approximately 500 old cases 
were dismissed. The types of cases 
filed include property claims, 


TRADEMARK 
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medical care and conditions of 
confinement (exercise, protection, 
job classification, transfers, alleged 
beatings, and discipline reports). 

It was felt that the Florida Depart- 


ment of Corrections inmate 
grievance procedure (Florida 
Administrative Code Rule 31-3.07) 
should be improved. Such improve- 
ment would have two salutory 
effects: first, that of reducing prison 
tension and secondly, that of re- 
ducing the number of inmate civil 
rights cases filed. 

The need for concrete action in this 
area was highlighted by the passage 
of the “Civil Rights of Institution- 
alized Persons Act,” Public Law 
96-247, to be codified as 42 U.S.C. 
§1997(e), which mandates the 
Attorney General of the United 
States to implement minimum 
nationwide standards for prison 
grievance procedures and establish 
a method of certifying such proce- 
dures. These minimum standards 
were published in the Federal 
Register (Vol. 46, No. 11 at page 
3843) on January 16, 1981, effective 
March 16, 1981. ; 

Forty-two U.S.C. §1997(e) grants 
the Attorney General authority to 

initiate and to intervene in civil 
actions against the states and their 
political subdivisions to protect the 
federal rights of institutionalized 
persons. It also encourages the 
protection of constitutional rights of 
adults in correctional facilities by 
encouraging the development and 
implementation of administrative 
mechanisms for the resolution of 
prisoner grievances within insti- 
tutions. 

The act requires that the Attorney 
General develop minimum standards 
for prisoner grievance mechanisms 
in adult correctional and detentional 
facilities. States and their political 
subdivisions voluntarily may submit 
plans for grievance mechanisms to 
the Attorney General for certification 
that they comply with these stan- 
dards. Courts may continue cases 
filed pursuant to 42 U.S.C. §1983 for 
a period up to 90 days in order to 
allow exhaustion of the grievance 
mechanism is in substantial com- 
pliance with the minimum standards 
promulgated by the Attorney 
General. 

The committee understands that at 
present the Department of Correc- 
tions is formulating an administrative 
rule to meet the minimum standards 
promulgated by the Attorney 


General of the United States. Once 
the DOC inmate grievance pro- 
cedures are made public, then the 
committee will have an opportunity 
to examine them and to make con- 
structive comment. 

The committee feh that it should 
establish priority goals for the next 
three years in order to provide 
direction for its work, which in the 
past had been somewhat diffuse due 
to the change in membership each 
year and the short term of the 
committee chairman. 

The following issues were sug- 
gested: staffing of institutions, prison 
facilities, programs at institutions, 
alternatives to incarceration, 
“entrance problems,” “exit prob- 
lems,” and_ classification. (The 
prioritizing of these goals will be 
done at the meeting in Innisbrook). 


FREDERICK B. TyGART 
Chairman 


Designation 
Coordinating Committee 


The Designation Coordinating 
Committee has been actively 
engaged in supervising the Florida 
Designation Plan during the past 
year. Committee members have met 
on six separate occasions to focus on 
the plan’s operation, to establish 
criteria in granting waiver requests 
and to evaluate educational pro- 
grams submitted for designation 
credit approval. 

Since June of 1980, approximately 
103 waiver requests have been 
examined by the committee. Sixty- 
five of those involved the failure of 
lawyers to accumulate the 30 hours of 
continuing legal education required 
for initial or continued participation 
in the plan; 29 resulted from the 
inability to obtain designated ref- 
erences and nine were raised by 
lawyers seeking designation prior to 
fulfilling the three-year practice - 
period requirement. The committee 
has_ consistently refrained from 
granting CLE, experience or 
reference waiver requests except 
where the attorney establishes good 
cause for the waiver. 

An increase in the number of 
sponsors and seminar topics has 
focused the attention of the 


committee to its educational policies. 
Approximately 1000 educational 
programs per year seek course 
approval, in addition to over 500 
individual requests for CLE credit 
for lecturing, writing and teaching. 
Each request must be evaluated as to 
its level of advancement and its 
ability to enhance the proficiency of 
a designated practitioner in accor- 
‘dance with the criteria and design of 
the Designation Plan. 

Since the inception of the plan, 
the Designation Coordinating 
Committee has encouraged partici- 
pants to comment on the plan’s 
various aspects and offer suggestions 
for a more workable and effective 
method of operation. One of the 
primary reasons for the implementa- 
tion and design of the plan was to 
offer to both the public and the 
profession a means of identifying 
lawyers with at least three years of 
substantial experience in an area of 
practice. 

During the past year, two new 
areas of practice have been pro- 
posed. One has been included as an 
approved area under the plan. 
Through the efforts of the National 
Bar Association, Civil Rights was 
approved by the Board of Governors 
this past March. The Designation 
Coordinating Committee is 
presently considering the area of 
Juvenile Law. 

Now approaching its third three- 
year cycle of operation, the Desig- 
nation Plan includes approximately 
4,500 members of The Florida Bar. 
This number of participants makes 
the plan the second largest voluntary 
program of the Bar. Statistical 
analysis of the 4,500 participants 
reveals: 

1. 1,830 members are young 
lawyers. This means 60% of the plan’s 
participants are over 36 years of age 
and should have fairly well devel- 
oped practices. 

2. Focusing on the dates of 
admission to the Bar, the oldest 
member was admitted in June of 
1914, while the youngest was ad- 
mitted as recently as October of 1980. 

3. 66% of the plan’s participants 
were admitted to the Bar between 
1966 and 1980. 

4. 89% of the designated lawyers 
belong to at least one section. About 
73% of the full Bar membership 
participate in at least one section. 

There are currently pending 
before the Supreme Court of Florida 

two petitions to amend the Florida 


Designation Plan and a request to 
establish the Florida Certification 
Plan in the areas of Civil Trial 
Practice and Taxation. The petition 
to amend Florida Bar Integration 
Rule Bylaws, Article XVII, seeks to 
permit lawyers participating in the 
Designation Plan to distinguish them- 
selves from lawyers who have not 
met specific criteria prior to 
advertising areas of practice. Both it 
and the proposed certification plan 
were before the court for oral 
argument in October of 1980, the 
latter on rehearing. The most recent 
amendment request was argued 
April 9, 1981. This petition seeks to 
authorize the imposition of a course 
approval fee upon CLE course 
sponsors and increase the designa- 
tion fee from $30 per application to 
$50 per area. 

The existence and capabilities of 


the Florida Designation Plan for the - 


upcoming year will continue to 
depend on participation by Bar 
members as well as the enthusiasm 
and dedication of each committee 
member and the designation staff. In 
the coming year, the committee will 
endeavor to expand the Designation 
Plan to meet the ever changing needs 
of both the public and the profession. 


PETER W. ZINOBER 
Chairman 


Economic Advisory 
Committee 


The Economic Advisory Service 
Committee, after a feasibility 
analysis of the need for the service 
itself, embarked upon a nationwide 
search to find the best possible 
applicant to serve as the first director 
of this pilot project. After reviewing 
a substantial number of resumes and 
after conducting personal 
interviews, J.R. Phelps was chosen to 
be the director. He brings to us a 
wealth of experience and knowledge 
in the area of law office management 
and administration. The service 
actually got under way on July 17, 
1980. 

The goals of the service are to 
provide counseling to sole 
practitioners and small law firms on 
such matters as office efficiency, 
profitability, productivity, selection 


Rare coins can be an extremely 
rewarding way to diversify your 
investment portfolio. Quality 
U.S. rare coins provide a 

stable inflation hedge and have 
appreciated over the last 
decade at a rate averaging over 
57% annually. Coin investing 

is the smart, sophisticated, and 
highly profitable way to 
complete your investment 
portfolio. 

If you've been considering 
rare coins, you need profes- 
sional guidance and expert 
advice. We are one of the 
largest firms in the country 
specializing in quality United 
States Rare Coins. We can 
also assist you in establishing 
coin funded Keogh, IRA, or 
Corporate Retirement Plans. 

Serious inquiries invited. 


DADE: (305) 373-3001 
BROWARD: (305) 462-2103 


By appointment only. 


OF FLORIDA 


Brickell Center, Suite 701 
799 Brickell Plaza 
Miami, Florida 33131 


Members: 
Professional Numismatists Guild 
& American Numismatic Association 
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and utilization of word processing 
and data processing equipment, 
client development, malpractice 
avoidance, and in the development 
of financial management skills. 

The Economic Advisory Service 
has been able to reach many 
members of the Bar during the year 
by producing small group 
workshops in each of the judicial 
circuits of the state. The workshops 
range from those designed for a 
newly established lawyer setting up 
his or her first office to more 
experienced firms that wish to 
increase their efficiency and 
effectiveness. Special workshops 
were conducted for those staff 
members who are given the 
responsibility in the law office of 
increasing office efficiency, to make 
the office more productive, and 
provide more time for the lawyer to 
practice law. In addition, in the next 
few months, major symposia will be 
held in all regions of the state. 

In its first year of operation, the 
Economic Advisory Service has been 
able to provide individual con- 
sultation to more than 100 law 
firms. The average time spent with 
each firm was five hours, and many 
have resulted in a_ continuing 
relationship where the consultant 
returns periodically to assist in 
implementing change. 

Due to an overwhelming number 
of requests, the Economic Advisory 
Service in the coming year will 
conduct a number of specialized 
workshops around the state on 
selection and implementation of 
word processing and data processing 
equipment. 

The Economic Advisory Service 
has cooperated with other Bar units 
such as the Young Lawyers Section, 
law schools, and local bar 
associations to provide programs on 
office management while at the same 


time stressing the need for trust 
account compliance and malpractice 
prevention. 

Experience has now demonstrated 
that there is a tremendous need in the 
Bar for the type of advice offered 
through the Economic Advisory 
Service. Small group workshops 
offer an opportunity for discussion 
seldom found among lawyers who 
generally discuss only matters of 
substantive law. The workshops 
have served as a catalyst to promote 
further discussions among lawyers 
with common problems. The 
individual consultations have proven 
to be extremely beneficial for those 
lawyers and law firms who have 
utilized this service. It is hoped that in 
the coming year more lawyers in 
Florida in the sole practitioner and 
small firm setting will take advantage 
of the expertise available in the 
Economic Advisory Service. J.R. 
Phelps will do everything humanly 
possible to be available at the earliest 
possible time. He is a_ talented, 
dedicated, and motivated staff 
member of The Florida Bar who is 
anxious to serve its membership. 


F. Rosinson 
Chairman 


Eminent Domain 
Committee 


Goals during this year were to plan 
and conduct a CLE seminar, appoint 
regional representatives to gather 
circuit court decisions for distribu- 
tion to attorneys practicing in the 
field of eminent domain, to publish 
a newsletter, if sufficient information 
was available, to monitor legislative 
efforts in the field, and to develop 
additional information regarding the 
proof of business damages. 

The Eminent Domain Committee’s 
CLE seminar is presently scheduled 
for the end of September with Bill 
Earle of Miami as chairman. 

Regional representatives have 
reported no significant trial court 
rulings in the eminent domain field. 

A steering committee on the 
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subject of business damages is 
scheduled to meet later this year. 
The next meeting of the committee 
will be at the Bar convention in June 
1981. Our two meetings during 1980 
at the Bar convention and at the 
midyear meeting of committees in 
September 1980 were well attended. 


Donacp H. NorMAN 
Chairman 


Judicial Nominating 
Commission Committee 


The Judicial Nominating Commis- 
sion Committee of The Florida Bar 
has had an active and eventful year as 
was anticipated at the outset. 

The committee's primary goal this 
year has been to assist not only The 
Florida Bar, but the general public in 
making an educated determination 
as to whether or not the opening of all 
proceedings, including the final 
deliberations and access to. all 
records of the judicial nominating 
commission, would be beneficial to 
the judicial selection process. At the 
present time, there is no_ legal 
requirement, or for that matter a 
mandate of any kind, requiring that 
judicial nominating commissions 
make their proceedings open to the 
public. 

Since their inception of January 1, 
1973, under Article V, §20 of the 
Florida Constitution, the commis- 
sions have on an_ individual 
(commission by commission) basis 
been able to determine how to best 
select not fewer than three judicial 
candidates to submit to the 
Governor. There has been quite a 
controversy surrounding this issue 
and several bills have been 
introduced in the Florida Legislature 
during recent sessions. During the 
last session, HJR 773 introduced by 
Representative Roberta Fox of 
Miami suggested the following 
addition to Article V, §11(d) of the 
Florida Constitution: 


Uniform rules of procedure for the judicial 
nominating commissions shall be prescribed 
by the supreme court. All proceedings and 
records shall be open and accessible to the 
public. The supreme court may by rule 
exempt portions of the proceedings and 
records from this provision when it is essential 
to accomplish overriding governmental 
purposes or to protect privacy interests. 


| 
| 
| 
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A similar bill was introduced by 
Representative Fox and William 
Sadowski of Miami this year. 

Additionally, this session another 
bill dealing with this precise issue 
was introduced in the Florida Senate, 
to wit: Senate Bill No. 340 which 
would require the following 
amendment to the Florida 
Constitution: 

All proceedings and records of judicial 
nominating commissions shall be open and 
accessible to the public. 

House Bill No. 773 passed by a 79 
to 35 vote last session, but was 
defeated by the Senate Civil and 
Judicial Committee by a vote of 7 to 


Last June, the committee at its 
initial meeting at The Florida Bar 
Convention in Boca Raton decided 
that it was the commissioners who 
could best respond to this legislation, 
and therefore their opinions should 
be extensively polled. 


Therefore, a questionnaire 
composed of 27 areas of inquiry was 
sent to all 234 commissioners on 
August 10, 1980. Although Article V 
mandates that there be 234 
commissioners, nine for each of the 
20 judicial circuits, nine for the five 
district courts of appeal, and nine for 
the Florida Supreme Court, at the 
time of the mailing there were only 
178 commissioners qualified to 
respond to the poll. At times germane 
36 vacancies existed on the various 
commissions and there were 20 
commissioners who indicated that 
due to their short tenure as 
commissioners, they did not believe 
they were able to respond to the 
questionnaire. 


The results were revealing and it 
was apparent that an almost 
unanimous cross-section of the 
commissioners do not want their 
final deliberations open to the 
general public. Chief Justice 
Sundberg at a meeting held with the 
Supreme Court Nominating 
Commission this year stated that he 
believed closed session final 
deliberations were in the best 
interests of the selection process. 

Additionally, as delineated, a 
strong majority do not want any 
portion of their proceedings 
accessible to the general public. The 
commissioners believe that local 
considerations and factors would be 
overlooked in the promulgation of 
uniform rules by the Florida 
Supreme Court. The commissioners 
have spoken and certainly their 


responses must not be _ ignored. 
Certainly, it is the commissioners 
who have the most knowledge 
relating to this issue, and whose 
opinions must be scrutinized by the 
legislature, since they have lived with 
the process for over eight years. 
Despite the fact that the media have 
taken a strong position in favor of this 
legislation, one wonders how 
thorough their research has been. 
Undoubtedly, both The Florida Bar 
and the judicial nominating 
commissions are out to attain one 
result—the best possible judicial 
applicants. Any assertions to the 
contrary are absurd. 

After the responses were com- 
piled, the committee at its next meet- 
ing decided that an update of the 
uniform rules of December 1, 1977, 
was in order. Judith Korchin and 
Marco Loffredo of Miami are chair- 
persons of a subcommitee evaluating 
and proposing new rules. Already, all 
commission chairpersons have been 
asked to send rules they follow as 
well as applications and other forms 
to the committee. 

The Eighth Annual Judicial 
Nominating Commission Commit- 
tee Institute was held on March 6, 


1981, in Tampa. Kevin Davey of 
Tallahassee was chairperson of the 
institute and Judge Bobby Gunther 
of Fort Lauderdale was the vice 
chairperson. 

The format was changed 
somewhat this year in that we 
decided to have a panel discussion 
relating to whether or not judicial 
nominating commission proceedings 
and final deliberations should be 
open to the general public. A lively 
discussion was held and our panelists’ 
opinions were as diverse as their 
backgrounds. This year’s panel was 
composed of H. Lee Moffitt, 
member of the Florida House of 
Representatives from Tampa; the 
Honorable John R. Beranek of the 
Fourth District Court of Appeal; 
Joanna Wrag, associate editor of the 
Miami Herald; Linda Welch Chapin, 
chairperson of the Ninth Judicial 
Circuit Nominating Commission; 
Dr. Walter Smith, president of 
Florida A & M University; Frank 
Migliore, Tampa television reporter 
and legal correspondent; and Patrick 
Emmanuel, Pensacola attorney, and 
for six years chairperson of the 
Federal Judicial Nominating 
Commission. 
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A synopsis of their discussion was 
provided by The Florida Bar News 
in its March 15, 1981, issue. After the 
panel presentation, we had the 
annual group discussions which 
permitted all of the commissioners to 
discuss informally with various 
committee members and others in 
attendance, issues of importance 
confronting the judicial nominating 
commission process. The beliefs 
expressed by the commissioners at 
the institute correlated with those set 
forth in the analysis of the poll. 
However, the commissioners do 
think that an update of the proposed 
uniform rules is in order. 

Gov. Robert Graham was the 
luncheon speaker and set forth his 
solutions for improving the criminal 
justice system and reduction of crime 
in Florida. After the luncheon there 
was a meeting between all 
chairpersons of the judicial 
nominating commissions throughout 
Florida and members of the 
committee. At the same time, new 
commissioners were given 
instruction at a short seminar by 
certain experienced commissioners 
and others. 

J. MicHAEL NIFONG 
Chairman 


Judicial Polls Committee 


The Judicial Polls Committee 
monitored the conduct of polls 
throughout the state, conducted a 
judicial poll of appellate courts 
preceding the recent merit retention 
election and assisted county bar 
associations in using the model poll 
where requested. 

The committee was asked by 
President Gilbert to evaluate the poll 
in light of merit retention 
information needs, the comments of 
Justice Sundberg pertaining to merit 
retention and perceived problems 
relating to the media and merit 
retention elections. On March 13, 
1981, the committee met in 
Tallahassee and came to the follow- 
ing conclusions which were com- 
municated to President Gilbert and 
to the Board of Governors of The 
Florida Bar: 

1. Merit retention has been 
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successful in Florida using the 
preference poll pertaining to 
appellate judges coupled with 
effective public relations work by 
The Florida Bar. Perceived problems 
were either dealt with or did not 
appear during the 1980 election. 
However, the preference poll needs 
back-up evaluation data and 
effective use of the media by The 
Florida Bar so that continued success 
may be assured in the future. 

2. It is perceived that merit 
retention can be improved through 
proper and effective public relations, 
use of the media to educate voters as 
to the nature of merit retention 
elections, and as to the qualifications 
of sitting judges who are to be placed 
on the ballots. 

3. Merit retention requires 
evaluation of performance on a high 
quality, in-depth basis designed to 
reveal the presence or absence of 
judicial abilities, skills and attributes. 

4. There presently is no adequate 
or near adequate system to 
accomplish judicial evaluation. 
Judicial polls serve their highest 
purpose in having lawyers express 
whether they have confidence in the 
particular judge in question. A 
preference for or against a judge 
indicates whether or not members of 
the Bar have confidence in him or 
her. 

5. Closer scrutiny of why that 
confidence exists or does not exist 
can only be gotten validly through 
evaluation of performance. A 
performance poll (an actual grading 
of judicial qualities and skills) is not 
the vehicle to fill this need. 
Performance polls have been 
examined by the committee and 
determined to be not only 
inadequate for proper judicial 
evaluation but also impossible to 
satisfactorily implement. Gathering 
proper evaluation data from 
members of the Bar cannot be done 
as a practical matter. Lawyers refuse 
to devote the large amount of time 
necessary to fill out in-depth 
performance polls such as the one 
created by the committee and this 
problem becomes compounded 
when a great number of judges have 
to be evaluated such as we see in a 
large county where 50 to 100 circuit 
judges are sitting. 

6. Judicial evaluation is absolutely 
necessary in order to meet the 
lawyer's need to know the quality of 
our judiciary, to meet the judge’s 


need to know how his or her — 


performance is perceived by lawyers 
and others, and in order to eliminate 
perceived merit retention election 
problems. Back-up data to support 
opinions of confidence or no 
confidence will go a long way 
toward upgrading the entire merit 
retention system; of course, it will 
improve the judiciary. 

It is our recommendation that the 
Board of Governors affirm the 
concept and principle that judicial 
evaluation be instituted in Florida. 
We recommend a mandate to be 
given to the Judicial Polls Committee 
that its function be expanded as a 
committee of The Florida Bar to 
include studying and recommending 


to The Florida Bar means of 
effecting judicial evaluation in 
Florida. 


Goals of the expanded committee 
should be: 

1. To monitor, update and assist in 
the implementation of model judicial 
preference polls. 

2. To provide procedures for 
effective judicial evaluation. 

3. In pursuing 1 and 2 above, keep 
in mind that preference polls would 
be for the purpose of obtaining 
opinion of members of the Bar as 
to preference for or against judicial 
candidates and sitting judges at 
election time; the purpose of judicial 
evaluation would be to provide in- 
depth evaluation of sitting judges for 
the purpose of informing members 
of the Bar as to the quality of the 
judiciary, to inform the judiciary of 
the quality of sitting judges for 
purposes of self improvement of the 
judiciary and to serve the public by 
providing evaluation data for 
consideration by the public at times 
of election together with the result of 
preference polls. 

These conclusions and recom- 
mendations were presented to the 
Board of Governors on March 27, 
1981. As a result, the Judicial Polls 
Committee was expanded in accord 
with these recommendations and the 
new assignment to provide 
procedures for effective judicial 
evaluation was added as a committee 
duty. 


Rona.p A. Cyri. 
Chairman 


Juvenile Court Rules 
Committee 


The Juvenile Court Rules 
Committee will have its fourth and 


4 
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final meeting of the year at The 
Florida Bar Convention. The 
committee has adopted as _ its 
objectives a continuing revision of 
the rules as necessitated by changes 
in the Juvenile Justice Act and case 
law. The committee proposed a rule, 
rejected by the Supreme Court, 
which would have required hearings 
by the trial court before any juvenile 
could be detained in jail. 

Not yet acted on by the Supreme 
Court are proposed rules adopted by 
the committee governing duties of 
guardians ad litem (revising 
Fla.R.Juv.P. 8.300) and the 
procedure when a child is believed to 
be incompetent (revising Fla.R. 
Juv.P. 8.170). Beyond the scope of its 
duties, the committee has 
recommended to the Board of 
Governors that the committee’s 
responsibilities be expanded to 
include all matters of juvenile law, or 
that a separate juvenile law 
committee be created. 


KENNETH M. LEFFLER 
Chairman 


Labor and Employment 
Law Committee 


The mandate from The Florida Bar 
for this committee is to study and 
keep informed of recent develop- 
ments in the field of law relating to 
relations between labor and manage- 
ment and extending to the fields of 
equal opportunity law, wage and 
hour law, and regulation of pension, 
welfare, health and other fringe 
benefit funds. 

To this end, the committee has 
sponsored and cosponsored several 
continuing legal education programs 
and has been actively involved 
through subcommittees with state 
and federal agencies involved in 
labor and employment relations 
during the 1980-81 year. 

On October 17-18, 1980, the 
committee cosponsored with the 
Local Government Law Section and 
the Continuing Legal Education 
Committee of The Florida Bar the 
“Sixth Annual Public Employment 
Labor Relations Forum” in Tampa. 
On December 5, 1980, in Tampa, the 
Center for Employment Relations 
and Law (CERL), affiliated with 


Florida State University, conducted 
a seminar on various labor relations 
subjects. The NLRB Liaison Sub- 
committee of our committee 
cosponsored the seminar. A seminar 
dealing with Equal Employment 
Opportunity Practice was presented 
February 20, 1981 in Miami, and the 
final seminar will be held May 22, in 
Miami on Wage and Hour Law. 

In addition to the seminars, the 
committee publishes the newsletter 


“Check-off” containing articles 
dealing with a variety of subjects to 
the members. Members have also 
contributed articles to The Florida 
Bar Journal throughout the year. 
The various subcommittees of the 
committee have conducted liaison 
meetings between PERC, the NLRB, 
the EEOC, and the Florida Human 
Relations Commissions. The sub- 
committee members and other 
practitioners found the informal 
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discussions to be most helpful in 

improving practice between the 
various agencies. 

MIcHAEL W. CasEy 

Chairman 


Law Enforcement 
Programs Committee 


The continuing goal of the 
committee is to improve 
communications between lawyers 
and layworkers in the criminal justice 
system. The experience of the 
committee members has shown that 
many police officers, probation 
officers, court clerks and correction 
officials are interested in learning 
more about the duties and 
responsibilities of the lawyers in the 
system. Conversely, attorneys can 
benefit from a better understanding 
of the duties and responsibilities of 
their lay counterparts. The 
committee is trying to open up the 
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communication channels in both 
directions, hoping to increase both 
the flow of knowledge and the 
understanding by both of the others’ 
problems and concerns. 

In the past, the committee 
prepared a videotape and training 
material for police officers relating to 
the role of the criminal defense 
attorney. Last year another 
videotape was produced for 
prosecutors. It focused on the role of 
the police officers at the scenes of 
crime and as witnesses at trials. The 
tape was distributed to all 
prosecutor offices throughout the 
state for showing to new prosecutors, 
as well as experienced staff. 

This year our effort has been on 
increasing distribution. The 
prosecutor tape was shown to the 
Florida Police Chiefs Association at 
their midwinter conference, the 
Florida Association of Police 
Attorneys, and at the spring 
conference of the circuit judges. In 
each of the showings comments were 
solicited for improvements. 
Additionally, future showings were 
encouraged before mixed audiences 
and used to encourage discussion 
among workers within the system. 

We also are exploring the 
possibility of obtaining federal or 
foundation funds to distribute copies 
to prosecutors’ offices throughout 
the country. It is hoped that in the 
future years a full series of 
videotapes aimed at various segments 
of the criminal justice system could 


be produced and distributed 


nationwide. 

The committee also has explored 
the possibility of increasing its 
services. It is conducting a survey of 
other bar associations throughout the 
country to determine the type of 
services that are provided to the 
criminal justice community. Results 
of the survey will serve as a basis to 
determine future programs. 


Rosert W. WENNERHOLM 
Chairman 


Lawyers and the Arts 
Special Committee 


The program for our committee 
has begun to reach fruition. Our 
survey of all state bars to determine 
the extent of their involvement in 
providing legal assistance to the arts 
community has apparently reached 
completion. Much to my surprise 
only six states have a lawyers and the 
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arts program in any form. Obviously, 
this places our state Bar in a unique 
and enviable position. 

The establishment of local bar 
lawyers and the arts committees has 
also proceeded well. Our 1980 survey 
of over 200 cultural arts organizations 
in Florida revealed a definite need 
for a program of this nature. The 
Florida arts community has available 
at this time a corps of attorneys 
interested in providing legal services 
to meet their needs in Dade, Palm 
Beach, Hillsborough, Duval, Leon 
and Sarasota Counties. Both 
Broward and Duval Counties are 
conducting as part of their Law Day 
programs a local lawyers and the arts 
seminar. These presentations will 
provide their local cultural 
communities with basic legal 
information and awareness. We fully 
expect the other lawyers and the arts 
committees to begin actively 
participating in similar outreach 
programs in their areas. The 
enthusiasm with which our program 
has been met by the local bar 
associations has been most 
gratifying. We anticipate an 
expansion in the coming year of our 
special committee work to other 
areas of the state as well. 

Currently, the major project for 
our special committee is the 
presentation of an art law seminar in 
the fall of 1981. This one-day 
program will offer for the first time 
an opportunity to bring together 
members of the arts community and 
interested attorneys throughout 
Florida to bridge the gap between 
the legal and cultural communities. 
The seminar will consist of a series of 
lectures on legal topics of interest to 
performing and visual artists. We are 
also preparing an art law manual for 
use by all participants and interested 
persons. This activity will mark 
Florida as one of the few states 
supporting an active dialogue 
between attorneys and members of 
the arts community. We believe the 
seminar will be both productive and 
successful and expect that it willseta 
precedent for other such seminars in 
future years. 


Davin B. MITCHELL 
Chairman 


Lawyer Referral 
Committee 


The primary goal of the Lawyer 
Referral Committee is the delivery of 


| 


legal services to the public through 
the use of lawyer referral services. In 
addition, the committee has the 
responsibility of administering The 
Florida Bar’s Lawyer Referral 
Service. 

In an effort to educate the public 
about lawyer referral, the committee 
chose the advertising agency of 
Ensslin and Hall to develop a pilot 
program, using actor Arthur Hill as 
spokesman. The commercial was run 
for ten weeks beginning in August in 
the Tampa, St. Petersburg and 
Clearwater area with tremendous 
results. Overall awareness of LRS 
increased by 55 percent. Among 
those who stated awareness of the 
LRS, a clear understanding of the 
service was reflected by 78 percent. 

Based on these positive results, the 
Lawyer Referral Committee voted 
to run a statewide $250,000 
advertising program. In January, the 
Board of Governors approved the 
program and its Budget Committee 
allocated $125,000 with the 
understanding that the additional 
$100,000 necessary would be 
collected from the Bar and local LRS 
services. At this time, Lawyer 
Referral Committee members and 
staff are contacting the local lawyer 
referral services to obtain the 
necessary funding. 


The Florida Bar LRS 


During calendar year 1980, the 
Bars LRS made 12,750 referrals to 
the 350 attorneys participating on the 
panel. The recordkeeping of the 
service was computerized this year 
enabling the same size staff to handle 
the additional referrals. 

In January, the committee voted to 
standardize the membership fee for 
lawyers participating on the 
statewide LRS to $25 per year. In 
addition, the previous method of 
collecting 10 percent of any fee, 
exclusive of the first $35, was 
approved by the Board. 

The Florida Bar Lawyer Referral 
Service and committee will host a 
Lawyer Referral Workshop at the 
Bar’s annual meeting to allow 
members of local lawyer referral 
committees and staff to exchange 
ideas on the delivery of legal services. 

In the next two to three years, the 
Lawyer Referral Committee will 
continue to oversee the advertising of 
lawyer referral services. is 
anticipated that through advertising, 
the increase in referrals will enable 
the Bar’s LRS to become virtually 


self-supporting. The committee will 
also be looking into the feasibility of 
computerizing the procedure of 
making referrals so more time will be 
available to make referrals. 

In order to facilitate education of 
the public, the Lawyer Referral 
Committee would like to work on 
standardizing the operating 
procedures of the local and statewide 
lawyer referral services. The 
committee will also work on 
expanding the membership of the 
low-fee panel and elderly referral 
panel statewide. 

It is clear from the increasing 
number of referrals made each year 
by both the state and local services 
that LRS is an essential program of 
The Florida Bar. LRS not only assists 
the public in finding a lawyer who 
can help them with a particular 
problem, but also encourages the use 
of lawyers. 


WILuiAM B. Taytor IV 
Chairman 


Legal Aid Committee 


The Legal Aid Committee con- 
tinued its efforts to improve the 
delivery of legal services to the poor. 
The committee actively supported 
the continuation of Legal Services 
Corporation programs, The Florida 
Bar Foundation’s interest on trust 
accounts petition, the expansion of 
pro bono efforts by the private bar, 
and advocated, for the Bar’s support, 
a variety of legislative proposals 
including a public interest attorneys’ 
fees statute in Florida. 


HucH MAcMILLaNn, Jr. 
Chairman 


Local Bar Association 
Liaison Committee 


In recent years, local bar associa- 
tions have changed from being 
largely social in orientation to very 
effective representatives of the 
profession in the local area to the 
media, the public, and the member- 
ship of the Bar. The Florida Bar 
works in many areas with the local 
associations as full partners. 

The committee is charged with the 
responsibility of coordinating many 
of these joint efforts and in devising 
ways to assist the local associations in 
carrying out their own programs. 

In October, our committee, in 
cooperation with the Florida Council 
of Bar Presidents, conducted a two- 
day Local Bar Leaders’ Conference 
in Tallahassee attended by local and 


_other voluntary bar officers and 


executive directors. The program 
was geared to inform of the services 
available ‘to the local associations 
from The Florida Bar to provide an 
interchange of ideas for programs of 
local associations and areas of 
concern for local bar leaders. 

A new loose-leaf Local Bar 
Leaders Handbook was developed 
by the committee and members of 
the public relations staff of The 
Florida Bar. The Council of Bar 
Presidents assisted in purchasing 
binders. These handbooks have been 
furnished to all local bar presidents 
and vice presidents, and new 
materials are being prepared and 
furnished to be inserted in the hand- 
book from time to time. 

The committee assisted in 
coordinating the involvement of the 
local associations in the merit re- 
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tention election by furnishing 
materials and programs to be utilized 
by the local associations in informing 
the public about merit retention. 

In January, the committee assisted 
the Florida Council of Bar Presidents 
in conducting a workshop on long 
range planning for local bar 
associations held at the Midyear 
Meeting of The Florida Bar. 

A workshop for executive directors 
of local associations was held in April 
in Tampa under the auspices of this 
committee. This was a first for 
Florida and was well received by the 
executives with almost 100 percent 
attendance. It is felt that those 
persons working regularly for the 
local associations have much to offer 
The Florida Bar staff and are a vital 
link in the effectiveness of our 
activities throughout the state. 

Also, in April, the committee 
developed and conducted a Public 
Relations Workshop in Tampa for 
local association officers, executive 
directors, and public relations 
committee chairmen and members. 

The Bar Leaders’ Conference 
for 1981 has been moved to July and 
will be held in conjunction with the 
meeting of committees and section 
chairmen. Our committee has been 
active in developing the program for 
this meeting. 

The committee, in cooperation 
with the public relations staff, has 
selected the judges for the Local Bar 
Awards of Excellence to be 
presented at the annual meeting and 
is soliciting applications for these 
awards. 

The committee participated in the 
program and function review of the 
public relations division of The 
Florida Bar of which it is a member 
and in which many ideas were 
developed for greater assistance 
to the efforts of the local bar as- 
sociations. 


Most of the committee’s meetings 
have been held with the board of the 
Florida Council of Bar Association 
Presidents, and it has greatly en- 
hanced our efforts as the council 
forms a resource of experience from 
both present and past local bar 
presidents as to the needs and 
concerns of the local bar associations. 


LoutE N. Apcock, Jr. 
Chairman 


Long Range Planning 
Committee 


The Long Range Planning 
Committee made an effort during 
1980-81 to analyze the 18 
recommendations adopted by the 
participants at the retreat conducted 
on March 20-22, 1980. It was 
contemplated that plans for the 
possible implementation of each of 
the recommendations could be 
developed and furnished to 
appropriate committees or 
organizations of The Florida Bar. 
These efforts were only partially 
completed during the year. 
Completed implementation plans, 
although not adopted by the 
committee or the Board of 
Governors, were furnished to 
appropriate committees for 
informational purposes. 

Vice-Chairman Bill McBride, 
Tampa, Steven J. Uhlfelder, 
Tallahassee, and Paul R. Lipton, 
North Miami Beach, participated in 
the implementation planning. 


O. E. Henry 
Chairman 


Media Relations 
Committee 


The committee concerned itself 
with the approval of public relations 
television spots, and with a variety of 
matters of special interest to the 
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media and their counsel. The Media 
Law Conference in February 
organized and executed by Judith 
Kreeger, Miami, was most successful. 
The committee’s next scheduled 
meeting will be during the annual 
meeting of The Florida Bar, at which 
special projects for the coming year 
will be considered. 


U. StRAWN 
Chairman 


Mental Disability Law | 
Committee 


The two most significant activities 
of the Mental Disability Law 
Committee in 1980-81 were 
developing amendments to Florida’s 
civil commitment statute, Chapter 
394 (Baker Act), and directing the 
Legal Needs of the Disabled Study. 
The study is funded jointly by The 
Florida Bar, the Governor’s 
Commission on Advocacy for 
Persons With Developmental 
Disabilities and the Florida 
Developmental Disabilities Planning 
Council. 

The proposed Baker Act 
amendments were developed to 
bring Florida’s civil commitment 
statute in line with current case law 
and incorporates major reforms 
recommended by the ABA 
Commission: on the Mentally 
Disabled. The committee received 
approval from The Florida Bar 
Board of Governors at its March 
meeting to actively pursue passage of 
the amendments. 

The Legal Needs of the Disabled 
Study will provide an analysis of the 
current legal services delivery system 
for Florida’s mentally and 
developmentally disabled citizens as 
well as the types of legal problems 
they face. The purpose of the study is 
to develop proposals that will best fill 
the gaps in the delivery system and 
ensure adequate legal services for the 
disabled. 

The mental disability law manual, 
a major project of the committee for 
the past. two years, is near 
completion. It should be available to 
Florida lawyers and mental health 
professionals before the end of 1981. 

Other committee activities 
included a review of Parole 
Commission policies relating to 
alcohol and drug abuse problems of 
prisoners; a fact finding effort 
regarding new forensic wards at’ 
Florida’s state mental institutions; 
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and assisting with the development 
of a public guardianship program. 


PARKER D. THOMSON 
Chairman 


Military Law Committee 


The Military Law Committee of 
The Florida Bar during this past year 
has attained considerable national 
recognition. This committee is 
acknowledged by many to be 
probably the most successful and 
active committee of its type in any 
bar association in the country. 

Operation Stand-By, the program 
described below, perhaps received 
the most notable recognition of any 
Military Law Committee program. 
The Florida program is the basis of a 
national program by the American 
Bar Association’s Standing Com- 
mittee of Legal Assistance for Military 
Personnel, as well as the Military Law 
Committee of the General Practice 
Section. 

Other programs which are de- 
scribed in this report have elicited 
interest from other bar associations 
throughout the country and the 
committee has furnished information 
on the Florida programs to these 
committees during the past year. 
Notable is the North Carolina Bar 
Association Military Law Com- 
mittee with whom the chairman of 
the Florida committee has met twice 
during the past year to assist in 
establishing programs similar to 
Florida’s. 

Operation Stand-By is a lawyer-to- 
lawyer program in which military 
lawyers at armed forces installations 
in the State of Florida can contact 
civilian volunteer attorneys, who are 
members of The Florida Bar, on 
questions of law. Advice is limited to 
those matters which fall in the scope 
of the military Legal Assistance 
Program. At present, over 150 
Florida attorneys have volunteered 
for this program and the committee 
is in the midst of a recruiting cam- 
paign to enlarge this number. When 
the volunteer roster reaches 200, the 
committee plans to reprint an 
Operation Stand-By Directory for 
use in conjunction with this program. 

Late in the year, Jim Knox of 
Tampa was named _ statewide 
coordinator for Operation Stand-By. 
The success of the program through- 
out the state dictated assigning one 
committee member to oversee its 
operation. 


Vice Chairman John Thornton has 
been active during the past year 
setting up the Military Liaison 
Program. Under this program, 
members of the committee are 
assigned to military installations 
throughout the state. The program is 
designed as a public relations vehicle 
for The Florida Bar to keep the lines 
of communication open between the 
military lawyer and the civilian 
attorney practicing in Florida. In 
conjunction with this program, the 
liaison committee members will 
periodically contact the staff judge 
advocates at each military installa- 
tion and encourage them to attend 
local bar association meetings and 
participate in Florida Bar.CLE 
programs. 

Maintenance of the “Take-One” 
program is also a part of the liaison 
function. The literature rack or 
“Take-One” program was under- 
taken this past year. Under this 
program, a majority of the military 
legal assistance offices throughout 
the state were furnished with a 
selection of Florida Bar pamphlets 
and racks. Many favorable comments 
have been received from military 
legal assistance offices on _ this 
program. 


During the course of the year, the 
committee completed its first video- 
tape entitled “Cooperation is the Key 
Note.” This videotape, which is 
under consideration by The Florida 
Bar, is designed to acquaint the 
military lawyer with the functions of 
The Florida Bar. The film empha- 
sizes cooperation between the 
military and civilian lawyer with 
suggestions on how the two may 
work better together. 


The committee continued _ its 
periodic newsletter through the 
assistance of John Morse, editor. The 
newsletter’s purpose is to keep lines 
of communication open between 
members of the committee. 


The committee has almost com- 
pleted revision of the military law 
section of the Florida Family Law 
Volume (CLE 1972). It has been 
possible to substantially increase and 
expand the information available on 
this subject for the reprinting of the 
manual. 

The ABA Military Law Seminar 
(General Practice Section Regional 
Round-Up II), cosponsored by the 
ABA and The Florida Bar, was a 
resounding success. The seminar was 
held at MacDill Air Force Base in 


Tampa and featured topics of both 
general and special interest to 
attorneys involved in military law. 
The faculty at the seminar included 
recognized authorities from both the 
armed forces and private practice. 
The Judge Advocate General of the 
Navy and the Assistant Judge Ad- 
vocate General of the Air Force both 
made an appearance at this meeting. 
The goals of the Military Law 
Committee for the coming Bar year 
include the continuation of major 
programs and involvement in addi- 
tional projects such as those under- 
taken this year. 
B. Burton 
Chairman 
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Probate and Guardian- 
ship Rules Committee 


The first meeting of the Probate 
and Guardianship Rules Committee 
of The Florida Bar was held at The 
Florida Bar Convention, in Boca 
Raton. The plan of work for the 1980- 
1981 Bar year was developed at this 
meeting. 

In anticipation of the next 
scheduled revision cycle (1983), the 
committee decided to undertake a 
total review of all of the Probate 
Rules, excluding those applicable 
only to guardianships. . Each of 
related groups of rules have been 
assigned to several subcommittees 
for review. The review process is 
underway by the subcommittees to 
determine whether each rule should 
be deleted, retained without 
revision, revised or whether a new 
rule is needed. Throughout the year, 
reports of the several subcommittees 
have been received. Some rules are 
under continuing study, and some 
have been adopted. 

The rules of internal procedure 
which were adopted by the 
committee in May 1980, have 
worked well and are providing a 
more structured discussion of rule 
revisions. 

In order to ensure consistency in 
the language and format of all rules 
and committee notes, the Style and 
Drafting Subcommittee is reviewing 
each rule before final approval. 

Past Chairman James Altman gave 
a brief report on the rule revisions 
developed by the committee during 
its first three-year revision cycle. Mr. 
Altman argued these before the 
Supreme Court on behalf of this 
committee, as well as the Probate 
and Guardianship Rules Committee 
of the Real Property, Probate and 
Trust Law Section in May 1980. 

The committee continues to 
receive correspondence, suggestions 
and recommendations both from law- 
yers and judges who are interested in 
the development of rules of probate 
procedure. Many of these have been 
instrumental in rule changes and we 
hope to continue receiving them. 

New members who are interested 
in the development of rules of 
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procedure governing probate and 
guardianship practice are invited to 
join the committee. 

The next meeting of the committee 
will be held at The Florida Bar 
Convention at Innisbrook. 


R. Piatt 
Chairman 


Public and Member 
Relations Committee 


The Public and Member Relations 
Committee of The Florida Bar 
participated this year in publication 
of the Reporter's Handbook, along 
with members of the Media Law 
Committee and others who gen- 
erously donated their services. 

This publication includes the 
following articles: “The New Access 
Problem: The Reporter’s Right of 
Access to News and Qualified 
Privilege From Compelled Testi- 
mony Relating to News Gathering” 
by Sanford L. Bohrer and Richard 
J. Ovelmen; “Defamation and the 
Media” by Joseph P. Averill; “The 
Federal Freedom of Information 
Act” by James D. Spaniolo; “Cameras 
in Florida Courtrooms” by Judith L. 
Kreeger; “Florida’s Government- 
in-the-Sunshine and Public Records 
Laws” by Sharyn L. Smith; “Con- 
cealed Recording by the Media” by 
Alan Rosenthal and Allan Milledge; 
“The Grand Jury” by William C. 
Ballard; “The Federal Government 
in the Sunshine Act—The Federal 
Mandate for Open Meetings” by 
Joseph Z. Fleming and Kathleen V. 
McCarthy; “Invasion of Privacy and 
the News Media” by Paul J. Levine. 

The committee actively partici- 
pated in efforts to formulate a public 
and member relations program for 
The Florida Bar. Efforts to assist in 
the formulation of a program 
eventually resulted in the adoption 
of a detailed plan by the Board of 
Governors of The Florida Bar. This 
plan is not set forth in this brief 
report, but is printed in the February 
15 issue of The Florida Bar News. It is 
hoped that the new program will be 
of benefit to the members of the Bar, 
the judiciary, and the public. 

The committee reviewed various 
complaints regarding media 
programs and participated in meet- 
ings with media representatives, 
members of the judiciary, and 
representatives of The Florida Bar 
to improve the image of the Bar, its 


members and the legal system. 
Conferences were held not only to 
review specific programs that had 
been brought to the attention of Bar 
representatives, but also to articulate 
a public relations approach for The 
Florida Bar that might be translated 
into public service announcements 
and other public service and public 
relations activities. 


JosePH Z. FLEMING 


Travel Programs 
Committee 


The Travel Programs Committee 
had its initial meeting of the year on 
May 16, 1980, at the Tampa Host 
International Hotel. Twelve travel 
organizations presented proposals in 
various price categories. Members 
reviewed all proposals with the idea 
of selecting four major trips and two 
less expensive, or specialty trips, to’ 
be presented to the Board of 
Governors for acceptance. 

On June 20, 1980, the committee 
met again at the Annual Convention 
to select the travel programs to be 
recommended to the Board of 
Governors at its September 1980 
meeting. The committee recom- 
mended the following major trips for 
the coming year: a Scandinavian tour 
including Copenhagen, Helsinki, 
Oslo, and a three-day fjord trip; a 
tour of the Canadian Rockies 
including four days in Banff, three 
days in Lake Louise and three days in 
Vancouver; a trip to China with one 
night in Narita, Japan, ten nights in 
China and three nights in Hong Kong; 
and a South African tour including a 
day in London and one in Rio de 
Janeiro. The recommended specialty 
trips were ski trips to Lake Tahoe and 
Vail. The committee’s recommenda- 
tions were accepted by the Board 
of Governors. 

The trips chosen for the current 
year reflect the policy of the com- 
mittee to offer members of The 
Florida Bar the choice of not only 
travel destinations but also trips 
which offer a variation in price range 
so that all members of the Bar can 
partake of the travel programs 
offered. As in the past, all 
administrative expenses con- 
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nection with the trips are reimbursed 
by the sponsoring travel organization. 

The goal of the Travel Programs 
Committee in this year, as in past 
years, and in future years, has been 
and will be to offer to members of 
The Florida Bar a varied travel 
program which involves minimal 
staff time and no cost to the Bar 
whatsoever. This goal is in keeping 
with that of the great majority of 
large group organizations throughout 
the country. 


Pam PowELL 
Coordinator for 
the committee 


Unauthorized Practice 
of Law Standing 
Committee 


On January 29, 1981, the Florida 
Supreme Court approved a Bar 
proposed amendment to the 
Integration Rule which significantly 
improved the Bar’s ability to 
investigate and prosecute UPL. The 
amendment provides for appoint- 
ment of at least three nonlawyer 
members of the public to the Bar’s 
Standing Committee on the 
Unauthorized Practice of Law. That 
committee currently consists of 12 
lawyer volunteers. Under the 
change, the committee will be 
enlarged to at least 15 members. 

In a brief filed with the court in 
support of the change, the Bar 
argued that “[t]he inclusion of lay 
persons on the committee will 
undoubtedly prove beneficial in 
unauthorized practice investigations 
because of the broader influence 
they can provide, and the presence of 
lay persons within the committee 
structure will increase its credibility 
with people outside the legal 
profession.” The rule change also 
strengthened the authority of the 
Bar's Standing Committee on UPLin 
supervising the investigation and 
prosecution of instances of 
unauthorized law practice. 

The Supreme Court requires that 
the Board of Governors appoint at 
least one circuit unauthorized 
practice of law committee in each of 
the state’s 20 judicial circuits. Cases 
are then investigated by circuit UPL 
committees. The circuit committees 
are in turn supervised by the 
statewide standing committee. 
Ultimately, after an investigation is 
completed by a circuit committee 
and reviewed by the Standing 


Committee, the Board of Governors 
must give its affirmative approval 
prior to the initiation of litigation. 

Committee members on both the 
circuit committees and the standing 
committee are volunteers who 
donate their time to this program. 
This past year approximately 159 
lawyers volunteered on the circuit 
committees in addition to the 12 
lawyers who volunteered their 
services on the standing committee. 
The volunteer committees are 
assisted by Bar employees including 
one full-time assistant staff counsel, a 
full-time secretary, and a part-time 
law clerk. In addition, the 
committees have available staff 
investigator assistance which can be 
allocated to a requesting circuit 
committee on a case basis. The 
circuit committees currently have 
approximately 200 cases of alleged 
UPL under investigation throughout 
the state. 

Since the last annual report the 
standing committee has approved 
recommendations from circuit 
committees to close approximately 
173 cases after the local committees 
have investigated. In addition, the 
standing committee has approved 
recommendations from the circuit 
committees to settle approximately 
33 cases on the basis of a cease and 
desist type of affidavit executed by 
the respondent. The Supreme Court 
has adjudicated five cases involving 
UPL since the last annual report. One 
of those cases, The Florida Bar v. 
Consolidated Business and Legal 
Forms, Inc., received considerable 
media attention. There the court 
enjoined a corporation from 
delivering legal services to the 
general public through lawyer 
employees. Then the officers and 
stockholders of the corporation in 
question were all nonlawyers. 


It must be remembered that the 
Supreme Court, not The Florida Bar, 
determines whether given conduct 
amounts to UPL. While the Bar 
investigates and may ' prosecute 
unauthorized practice of law cases, 
the Supreme Court has the exclusive 
jurisdiction to determine whether 
conduct is UPL. 

Members of the Bar and the 
general public should remember that 
the justification for preventing 
unauthorized practice of law is to 
protect the public from the risk of 
harm which unauthorized practice 
represents. Consequently, support 
should be given to the UPL 


committees and potential cases 
should be reported to their attention 
so that appropriate investigations can 
be undertaken. As the Supreme 
Court said in issuing the January 29, 
1981, Integration Rule change, “We 
are ever mindful that it is the public’s 
interest and not the personal interests 
of the members of the legal 
profession which is paramount. 
There is a potential for harm to the 
public whenever unqualified persons 
attempt to practice law and, because 
of this potential, the prevention of 
the unauthorized practice of law 
should be promptly and carefully 
effected. The proposed changes 
improve the mechanics to achieve 
this goal, and the public’s interest is 
furthered by the changes.” 


RONALD R. RicHMOoND 
Chairman 


Workers’ Compensation 
Rules Committee 


The Workers’ Compensation Rules 
Committee of The Florida Bar sub- 
mitted to the Supreme Court of 
Florida a package of proposals 
respecting the transitional workers’ 
compensation rules of procedure. 

Upon consideration, the Supreme 
Court of Florida adopted several of 
these recommendations, inadver- 
tently making permanent amend- 
ments to the yet transitional rules 
of procedure. 

Upon petition for rehearing by the 
Administrative Agency, Division of 
Workers’ Compensation of the 
Florida Department of Labor and 
Employment Security, the Supreme 
Court of Florida annulled the rule 
requiring the record on appeal to 
contain a transcript of testimony as 
transcribed by a court reporter, 
specifically allowing the agency to 
utilize (by and through the inde- 
pendent deputy commissioners) 
mechanically transcribed record. 

The members of the WC Rules 
Committee were exceedingly 
helpful, and remain hopeful that the 
Supreme Court of Florida will con- 
sider the transitional rules as candi- 
dates for permanency or will reopen 
consideration of the workers’ com- 
pensation rules of procedure in 
plenary fashion to enable the Bar to 
participate in any reconsideration. 


STEPHEN M. SLEPIN 
Chairman 
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efforts 


Corporation, Banking 
& Business Law Section 


In the 1980-81 year the 
Corporation, Banking & Business 
Law Section continued its traditional 
mission of service to Florida’s 
business lawyers by concentrating its 
in three main areas— 
continuing legal education, 
noncontroversial legislation and 
communication among section 
members. Thanks to the hard work 
of our more active members, the year 
was a successful one. 

As in the past three or four years, 
the section presented a variety of 
high quality continuing legal 
education programs. We started a 
swing back to basics, in programs on 
basic corporation law and _ basic 
securities law. At the same time, we 
sponsored intermediate and 
advanced programs in the fields of 
bankruptcy, banking and uniform 
commercial code secured 
transactions. 

A second and distinct phase of our 
continuing legal education work is 
work on Bar publications, including 
manuals on various corporate and 
business topics. 

We also continued working 
on noncontroversial legislative 
proposals, sponsoring technical 
amendments to Florida’s Uniform 
Commercial Code and General 
Corporation Act. In addition, the 
section initiated work on its project 
to make a complete review and 
revision of Florida's nonprofit 
corporation law. 

In the legislative field, the section’s 
policy is to avoid special interest 
subjects, or generally controversial 
topics. Our goal has been to repair 
technical defects in statutes, and to 
provide needed periodic statutory 
updates. Working together with 
interested practitioners and mem- 
bers of the legislature, the section has 
begun to establish itself as a respected 
sponsor of useful, noncontroversial 
legislation. 

Attorneys who find problems in 
Florida’s business statutes and ask 
“Why doesn’t someone fix this?” 
should direct their inquiries our way. 
We welcome suggestions from 
section members as to particular 


statutory problems that might be 
addressed in future projects. Cur- 
rently under consideration for 
1981-82 is a thorough review of 
Florida’s Bulk Sales Law, Chapter 676. 

We continue to receive much 
favorable comment on our “early 
warning” review of Florida’s new 
business statutes that is published 
each summer. Sometimes the 
section’s summary is in circulation 
weeks before the established re- 
porting services. 

Finally, the 1980-81 year saw the 
section attempt to bring more 
members into the give and take of 
regularly scheduled meetings of the 
Executive Council, which are now 
held approximately four or five 
times each year. All Executive 
Council meetings are open to at- 
tendance by any member of the Bar. 
We have experimented with having 
informal workshops and speakers 
at our Executive Council meetings. 
Members tell us they find the 
Executive Council meetings and the 
discussions they touch off to be 
especially useful in daily practice. 

The schedule of Executive Council 
meetings, their locations, topics for 
workshops, speakers and the like will 
continue to be published in the 
section’s newsletter and, where 
appropriate, in the more widely 
circulated Florida Bar News. We 
hope that more members of the 
section will take the opportunity 
to attend and participate in future 
Executive Council meetings. 


RICHARD M. LEISNER 
Chairman 


Criminal Law Section 


At the inception of our 
organizational year, I stated three 
broad objectives for this section: 
First, to make our section’s actions 
more representative of our polyglot 
membership. Second, to foster 
continuity for this section, and 
finally, to make this section more 
responsive to its membership. I feel 
that we have attained strong 
measures of success in all three areas. 

The critical problem confronting 
our section was a lack of 
participation by prosecution, and a 
disproportionately small represen- 
tation by prosecutors on our 
executive council. Although we have 
not, by any means, achieved parity, 
we have made great strides in 
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approaching that goal. Our council 
has more representation by 
prosecutors. We have taken fewer 
positions this year that would express 
a view common only to one segment 
(however large) of our membership, 
and have spoken out as a group only 
in those areas where we can present a 
united front. 

Whereas, in the past only our Rules 
Committee has been balanced in its 
membership, we are now 
approaching this type of balance in 
several other key committees (e.g. 
Legislative Committee, Jury 
Instruction Committee, etc.). We 
were able to balance committees 
better this year, due in large part toa 
successful recruiting drive for 
public-sector lawyers spearheaded 
by membership chairman Joel 
Lazarus, under whose leadership our 
section membership exceeded 1,000 
members for the first time in our 
short history. 

My second major objective was to 
develop greater continuity within the 
section. Although we have not 
developed the organization manual.I 
had hoped would be a product of the 
year’s activities, we have specifically 
provided for continuity of 
membership on the Rules 
Committee, a four-year program 
having been set up by that committee 
and actively pursued at this time 
under the direction of Judge Stan 
Morris. In addition, Chairman-elect 
Meredith Cohen has polled 
committee heads with respect to the 
participation of their membership, 
and the Nominating Committee, 
headed by Judge Dauksch, will have 
access to these reports in considering 
prospective council members. 

Finally, we set out to make our 
section more responsive to the 
membership’s needs. Publication 
chairman, Rad Sturgis, has again 
done an outstanding job in trying to 
make the newsletter informative of 
our section activities and to use it asa 
vehicle for communication within 
the section, both of developments in 
the law and what we are doing. 

We have attempted toensure the 
financial stability of our most 
exciting and productive project, the 
Prosecutor/Public Defender Trial 
Technique Seminar. First, we have 
the agreement of the Board of 
Governors to commit a portion of the 
proceeds from our three-volume 
Trial Handbook, which is in 
progress, to be used for educational 
purposes within the section. In 
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addition, Professor Gerald Bennett, 
who has done an outstanding job at 
guiding both the Prosecutor/Public 
Defender Seminar from its inception 
and in the editing of our Trial 
Handbook, has proposed that the 
legislature fund both a first and 
second session of this seminar so that 
it can be increased in number starting 
next year. 

Finally, plans are under way to 
make the Trial Technique Seminar 
available to private practitioners. 
Mike Von Zamft, Educational Com- 
mittee chairman, has in addition to 
the two projects just mentioned, a full 
series of seminars, some of which 
have already been produced, and 
which are deliberately being 
scheduled with a view toward 
making live presentations available 
to some “fringe areas,” which 
previously had had access only to 
taped presentations. 

Long Range Planning Committee, 
under the direction of Meredith 
Cohen, and the Committee on the 
Representation of Indigents, chaired 
by Bob Link, are both considering 
proposals to remove limitations on 
compensation for court-appointed 
special assistant public defenders, 
although judicial decisions this year 
have afforded the private bar some 
measure of relief from previously- 
restrictive interpretations of state 
laws involving limitations. 

John Keane's Legislative 
Committee is addressing a wide 
variety of legislative proposals 
pertaining to criminal law. Bill 
White’s Standard Jury Instructions 
Committee has labored diligently to 
work with the special committee 
appointed by the Supreme Court on 
the major revision of standard jury 
instructions, scheduled to be 
adopted this year. In addition to 
reviewing those instructions 
provided by the Supreme Court 
Committee, Bill’s committee has 
specifically drafted several 
proposals to supplement the other 
instructions and fill gaps left by past 
instructions and new case law. We 
have received the agreement of the 
Board of Governors that future jury 
instructions committees staffed by 
The Florida Bar will be selected by 
the Criminal Law Section. 


It has been a challenging year of 
growth, and I believe that the 
comments by John Brink of 
Minneapolis, senior faculty member 
in our Trial Techniques Seminar, 
were most appropriate: The 
Criminal Law Section of The Florida 
Bar has been the most effective and 
active bar group that Mr. Brink has 
observed in his extensive travels 
around the country, and our annual 
Prosecutor/Public Defender 
Seminar is the most professionally 
handled and effective bar project he 
has observed. 

It has been a privilege to take an 
active part in the activities of this 
worthwhile organization this year, 
and I’m most grateful for the 
assistance I’ve been given by the 
many dedicated practitioners I’ve 
had to call on throughout these 
months. 


Ira L. Dusitsky 
Chairman 


Economics and 
Management of Law 
Practice Section 


The section has been very active 
this year coordinating three 
continuing legal education seminars. 
The first seminar entitled “More 
Bucks in Your Buckets,” which was 
held December 12 in Tampa, 
featured the following nationally 
known speakers: Edwin R. Modine, 
William C. Cobb and Bradford 
Hildebrandt. The second seminar, 
“Reach for Salvation,” held March 5 
and 6 in Miami, featured Jay 
Foonberg, Paul Levera, Kathryn 
Marshall and Richard Loftin. The 
third was “Working with Legal 
Assistants,” with Paul Ulrich, author 
of the ABA’s publication of the same 
name. 

All seminars were videotaped and 
will be used in future programs and 
workshops presented by J.R. Phelps, 
director of The Florida  Bar’s 
Economic Advisory Service. 

The section will present mini- 
seminars at Nova Law School and 
Florida State University Law School 
on law office economics. 

The section is working with the 
Young Lawyers Section on the 
Bridge-the-Gap course’s economics 
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portion and the seminar’s attorney 
handbook. 

The section also continues to work 
with local bar association economics 
committees. 

GEORGE SCHWIND 
Chairman 


Environmental and 
Land Use Law Section 


In 1980-81 the Environmental and 
Land Use Law Section continued to 
operate at the high level of activity 
established during the previous year. 
The year began in July 1980, with an 
Environmental Law Update 
program at Amelia Island. The 
seminar drew one of the largest 
groups ever to attend a section 
program, and all who were there 
agreed that future year’s programs 
should be continued to be offered, at 
comparable locations, to review the 
major developments in environ- 
mental law and legislative changes 
during the past year. 

The goals for the section for 1980- 
81 were: 

(1) To continue publication of the 
section newsletter; 

(2) To improve the CLE manual, 
Environmental Regulation and 
Litigation in Florida; 

(3) To offer CLE seminar pro- 
grams which would cover both basic 
and advanced environmental law 
problems; 

(4) To offer a workshop series, 
limited to section members, which 
could cover seminar detailed envi- 
ronmental and land use subjects 
which might not be appropriate for 
coverage in a_ traditional CLE 
format; 

(5) To initiate section involvement 
in legislative revisions and 
administrative rule making; and 

(6) To secure Board of Governors 
approval for a change in the name of 
the section to the Environmental and 
Land Use Law Section. 

The newsletter which was revived 
last year has continued publication. 
Two of three regular issues have 
already been published with a third 
to be published in late June. A 
possible special issue including 
materials presented at a_ section 
seminar is under consideration. 
Under the co-editorship of Judy 
Kavanaugh and Tom Cloud, the 
newsletter has continued to cover 
developments at both the state and 
federal level, as well as to consider 
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local environmental land use and 
permit requirements. 

The Environmental Regulation 
and Litigation in Florida handbook 
was revised extensively last year, and 
further expansions and revisions are 
being handled under the editorship 
of Cliff Schulman. In addition to 
supplementing and updating the 
annual volume, Schulman _ has 
arranged with Pam Pierce for editing 
the manual; he plans to publish the 
handbook in hardbound form, 
similar to most other Florida Bar 
CLE manuals. By providing an 
index, expanded table of contents 
and a hardbound form, Schulman 
and his committee sought to establish 
an outline of materials that would be 
more useful to members of the Bar. 

Under the supervision and 
direction of CLE chairman Robert L. 
Rhodes, the section has presented 
two outstanding CLE programs thus 
far, and is planning a final update 
seminar to be held at Sanibel Island 
in July. The October 1980 program 
on Water Law, and the March 1981 
seminar on Basic Environmental and 
Land Use Law drew better 
attendance and more _ favorable 
evaluations than prior years’ 
offerings. It was the section’s goal to 
include prominent national speakers, 
persons who were qualified in the 
technical aspects of these problems, 
and those who have not necessarily 
been involved in prior CLE 
programs. In all three respects, 
Rhodes and his steering committee 
members have far exceeded those 
goals. In the development of these 
programs, Rhodes was ably assisted 
by H. Gerald Reynolds, who was not 
only chairman-elect of the section, 
but also the chairman of last year’s 
education committee. 

Recognizing that the budgetary 
and time constraints of traditional 
CLE courses might limit section 
educational opportunities in 
significant areas of environmental 
and land use practice, the section this 
year undertook to develop a 
workshop series of programs, 
following a format which has been 
successfully used by other sections of 
the American Bar Association. The 
workshops were established to 
provide a small group with an 
opportunity to examine, in detail, 
subjects which might otherwise not 
be covered. Workshops have been 
available only to section members, 
and the limitation on enrollment has 

allowed for more extensive dialogue 


among participants than at usual 
CLE courses. The first workshop in 
February 1981, covered hazardous 
waste management and was jointly 
sponsored by the section and the 
Florida State University Institute of 
Science and Public Affairs. The 
second workshop, covering sewage 
treatment and wastewater disposal, 
was offered in May. A third 
workshop planned as a part of the 
section program at the 1981 Bar 
Annual Convention will cover 
dredge and fill requirements and the 
process for determining dredge and 
fill jurisdiction. Particular thanks for 
the success of this workshop series 
should go to Gerre Reynolds, Sam 
Owens and Tom Cloud. 

The section has undertaken a 
preliminary involvement in 
reviewing and recommending 
revisions to administrative rules. A 
committee, chaired by Paul 
Amundsen, has begun work with the 
Department of Environmental 
Regulation to review and consider 
revisions to Chapter 17-4 Florida 
Administrative Code. 

At the annual meeting last year, 
section members approved a change 
in the section name to the 
Environmental and Land Use Law 
Section. This was done to reflect the 
changed nature of practice for most 
of the section membership. In March 
1981, this change was approved by 
the Board of Governors effective 
immediately. Special thanks go to 
Judge Hugh Glickstein, Board liaison 
for the section, who worked with us 
in this change and keeping the Board 
informed continually of section 
activity. 

The section, although not holding 
an annual meeting at the Bar 
Convention in June, is holding a joint 
luncheon with the Administrative 
and Local Government Sections; the 
speaker will be David S. Broder, 
political correspondent for the 
Washington Post. Following the 
luncheon the section will offer an 
afternoon workshop on dredge and 
fill, followed by a reception. 

Quality articles for the section 
column in The Florida Bar Journal 
were published throughout the year. 
Until we lost him to Pennsylvania 
and the Environmental Protection 
Agency, editorial Chairman Bob 
Martin provided direction, 
readability and interesting articles 
for each issue of the Journal. 

The section undertook to increase 
membership this year, and 


its 
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membership has expanded 
significantly in the last several 
months. Particular thanks go to John 
Henry Wheeler, who has directed an 
extensive campaign which has 
already brought new members and 
will bring in even more next year. 

Last year’s chairman, Ross McVoy, 
was not allowed the luxury of 
retirement. He has chaired a 
committee reviewing student articles 
in the Dean Frank E. Maloney 
Memorial Writing Contest. The 
winning paper will be published in 
The Florida Bar Journal, and the 
winner will be the guest of the section 
at July’s Sanibel Island Update 
Seminar. 

All of this was accomplished with 
the able assistance of the members of 
the executive council. At the start of 
the year, I told the members of the 
executive council that I expected it to 
be a working active council, and 
most council members delivered 
even more than what was expected 
of them. 

On behalf of those who have 
derived benefits from belonging to 
the section and participating in these 
programs and activities, I wish to 
thank all of the persons who 
contributed to the success of the 
section for the year 1980-81. 

Rocer D. SCHWENKE 
Chairman 


Family Law Section 


There are a total of 1532 members 
of the Family Law Section. 

The section has assisted the public 
relations division of the Bar in 
composing and the revision of 
several public information 
pamphlets, on marriage, divorce. 

The section has also donated the 
cost of printing materials for the 
Tallahassee Family Living Center for 
a symposium on Child Abuse 
Prevention. 

The section’s CLE program this 
year was very successful. The course, 
entitled Dissolution of Marriage- 
Trial, was held in Orlando, Tampa, 
Tallahassee, Miami, Pensacola and 
Jacksonville with a total of 701 
lawyers registered. 

The section has a representative on 
the Governor's Task Force on Foster 
Children and will soon be 
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represented on the Governmental 
Responsibility Division (Gainesville) 
Project Advisory Committee for the 
study of the enforcement of child 
support. 

The convention program will 
consist of a CLE program Friday 
morning, a luncheon with Lawrence 
H. Stotter, an attorney in private 
practice specializing in matrimonial 
and family law in San Francisco, as 
the speaker and a reception for 
section members on Thursday 
evening. 


General Practice Section 


The General Practice Section is 
alive and well. As was reported in the 
last published edition of the 
General's Aide, Volume IV, No. 1 
(May 1980), the section is attempting 
to assume a position of greater 
responsibility for the administration 
of The Florida Bar's Law Week. 
Additionally, the section council is 
formulating its own speaker’s bureau 
and is implementing a senior citizen's 
will program wherein volunteers will 
serve Florida’s substantial elderly 
population by writing wills for a 
nominal charge. 

The section sponsored the regional 
competition of the National Moot 
Court competition in Tallahassee. 
This could not have been 
accomplished without the able 
assistance of Frank Santry, 
Tallahassee, to whom the section 
owes a huge debt of gratitude. The 
competition went so smoothly that 
the section has decided to sponsor it 
on a continuing basis with next year’s 
competition set in Palm Beach. 

The section has taken an active 
interest in the development of open 
panel prepaid legal service plans 
across the state. The section recently 
co-sponsored with the Florida 
Prepaid Legal Services Corp. a 
seminar on Prepaid Legal Services 
(Miami - 1/30/81), which has 


Davip LEvIN 
Chairman 
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generated some renewed interest in 
this concept. 

The Speakers Bureau Committee, 
chaired by Wayne Thomas, has 
begun polling local bar associations 
regarding the need for a statewide 
Florida Bar speaker’s bureau and 
possible sources of assistance. As 
soon as all the results are tabulated 
we will begin to set up an 
appropriate framework, with hopes 
of being “on line” by this year’s Bar 
convention. 

Additionally, for the first time in 
my memory, the section sponsored a 
seminar designed especially for the 
general practitioner. The Seminar 
Committee, chaired by Ladd 
Fassett, scheduled a seminar at the 
Harley Hotel in Orlando on March 6. 
The seminar featured a smorgasbord 
approach—covering several timely 
topics of interest to the general 
practitioner on a basic level. 

We have been moving on our 
“Wills for the Elderly” program, 
under the chairmanship of James 
Mackey, and on January 15, 1981, the 
Board of Governors approved our 
plan with some basic requirements 
for the attorneys who will be 
involved. 

I have been impressed by the hard 
work and diligence displayed by my 
colleagues on the executive council 
this year. We have had better 
attendance at the executive council 
meetings this year than at any time 
during my three-year tenure. 
However, we are always looking for 
willing workers. If you are interested 
in becoming a member of the 
General Practice Section Executive 
Council, please contact Linda 
Brown, the section coordinator, The 
Florida Bar, Tallahassee, Florida 
32301. 

The chairman-elect, Bill Jacob, has 
been extensively researching the tax 
aspects of a seminar/cruise and is 
forming preliminary plans to hold 
such a cruise seminar during the 
spring of 1982. In conclusion, we are 
preparing an exciting convention 
program under the chairmanship of 
Dick Adams. 


R. Scott Lainc 
Chairman 


Real Property, Probate 
and Trust Law Section 


The Real Property, Probate and 
Trust Law Section continues to be 
the largest dues paying section of 
The Florida Bar (membership now at 


5,300). The section’s executive 
council met in five locations 
throughout the state during fiscal 


- year 1980-81 with record attendance. 


The section held its second annual 
convention in conjunction with the 
Bar’s midyear meeting of sections 
and committees in January at the 
Dutch Inn in Lake Buena Vista. The 
yearly convention is primarily 
centered on educating the lawyers of 
Florida on recent developments in 
the area of real property, probate 
and trust law. The convention 
offered the attorneys the opportunity 
to meet, exchange ideas and work 
with other lawyers sharing similar 
interests and problems in a joint 
effort to promote the objectives of 
the section and Bar. 

The section has three divisions 
which together have some 40 active 
committees. The committees meet 
often in conjunction with the 
executive council meetings. The 
committees under the section have 
the responsibility of promulgating, 
reviewing and suggesting revisions to 
new probate rules, guardianship 
rules; uniform title standards; 
contract for sale and purchase forms; 
attorney/realtor accord; probate 
forms and_ guardianship forms; 
recent case comments dealing in real 
property, probate and trust law. 
These many services are offered to 
the membership of the section. 

The section, through the efforts of 
the committees and executive 
council, presented seven sectionCLE 
seminars in 1980-81. Members of the 
council and their committees also 
contributed many man-hours 
assisting CLE publications 
department of The Florida Bar in re- 
writing books dealing with 
condominiums, real property and 
probate. 

The Circuit Representatives — 
Division had the responsibility in 
1980-81 to provide liaison between 
the individual section members in 
their respective circuits and the 
executive council. They have been 
developing techniques for 
maintaining communications with 
individual section members, local 
bar associations and the bench. 
Section members are urged to 
contact any of the circuit 
representatives listed in the 
September Bar Journal, who are in 
their geographic location, if they 
have any concerns in the real 
property, probate or trust law area. 

JoHN ARTHUR JONES 
Chairman 


ENVIRONMENTAL LAND USE LAW 


The Florida Land and 
and Water Management 
Act: local decision 
making and the DRI 
process. 


By Judith Smith Kavanaugh 


Editor’s Note: This article presents 
a different perspective on the same 
issue—local versus regional 
considerations in the Chapter 380 
DRI process—which was considered 
in this column in the April 1981 issue. 


When Florida passed the Florida 
Environmental Land and Water 
Management Act of 1972, F-.S. 
Chapter 380 (hereinafter “Chapter 
380”), it became the first state to step 
into the then-forecasted future of 
land use regulation by adopting a 
land use regulatory system patterned 
in part after the American Law 
Institute Model Land Development 
Code (hereinafter “Model Code’”).! 
Specifically, Chapter 380 is based on 
Article 7 of the Model Code which 
provides for a regional approach to 
land use regulation through two 
processes: the designation and 
regulation of areas of critical state 
concern;? and the decision-making 
procedure for review of develop- 
ments of regional impacts (DRIs).° 

Both processes mandate a change 
in the perspective and, to a varying 
extent, the authority of local 
governments to regulate certain 
areas and activities within their 
traditional jurisdiction. But this 
article will focus only on the effect of 
the Chapter 380 DRI process on 
coexisting local zoning and land use 
regulatory powers, and discuss some 
of the issues raised when local 
interests clash with extralocal 
concerns. 


Chapter 380 and the Model Code 


As noted above, Chapter 380 is 
based on Article 7 of the ALI Model 
Code. The words “based on” are 
emphasized because Chapter 380 
does not encompass the entire 
regionalistic approach as embodied 
by the Model Code. There are 
several key differences between the 
model DRI process of Article 7 and 
the Florida DRI process, the primary 
one being the mandatory weight 
afforded by the Model Code to state 
or regional concerns in the local land 
use decision-making process. 

The Model Code DRI process 
provides not only a method for 
assessing a DRI,‘ by enumerating the 
areas and factors to be considered,°® 
but also provides a specific test for 
making the decision in the context of 
the requisite facts, including 
extralocal impacts. The Model Code 
expressly requires the local 
government reviewing a DRI to 
determine “whether the probable net 
benefit from the proposed 
development will exceed the 
probable net detriment,” in which 
determination it: 
shall not restrict its consideration to benefit 
and detriment within the local jurisdiction, but 
shall consider all relevant and material 
evidence offered to show the impact of the 
development on surrounding areas.® 

Once the  factors—local and 
regional/state—are considered and 
the “probable net benefit vs. 
probable net detriment’ are 
balanced, the Model Code provides 
a formula for making the final 
decision and resolving conflicts: 

1. If the DRI would be entitled to approval 
under local ordinances, the permit shall be 
denied ONLY upon a finding that the net 
detriment exceeds the net benefit as measured 
by the factors enumerated at §7-402. 

2. If the DRI would not otherwise be entitled 
to approval under local ordinances, the permit 
shall be granted if local government finds that 

a. the net benefit exceeds the net 
detriment AND 

b. the development does not 
substantially or unreasonably interfere with 
the ability to achieve the objectives of a state 
or local comprehensive plan AND 

c. the development will depart from the 
local ordinance no more than is reasonably 
necessary to enable a substantial segment of 
the population of the state to obtain reasonable 
access to housing, employment et cetera—i.e., 
a truly overriding state interest is at stake.’ 

Under this stringent test it is clear 
that the occasions where DRI 


approval will be granted in 
derogation of local ordinances will 
be rare, and the usurpation of local 
land use regulatory power would 
occur only in limited and clearly 
defined situations. While some of the 
Model Code language sounds 
familiar,’ Chapter 380 does not and 
was not intended to go so far in 
overriding control of land use: it does 
not adopt the Mode! Code resolution 
to the local vs.  state/regional 
conflict. 

The DRI process as set out at F.S. 
§380.06 echoes the Model Code 
policy of injecting state and regional 
considerations into development 
decisions traditionally the bailiwick 
of local government.® But unlike the 
Model Code, it does not provide the 
power or means to override the local 
decision-making authority and the 
existing processes by which it is 
exercised—specifically the zoning 
power. 

Unlike the Model Code, the 
Florida DRI process is couched in 
nonmandatory “policy” language. 
The test provided to local 
government for making a DRI 
decision is minimal—in “consider- 
ing” whether or not to grant a DRI 
the local government is required to 
“consider whether and the extent to 
which”: 

1. The project unreasonably interferes with 
the objectives of an applicable state land plan; 

2. The consistency of the development with 
local land development regulations; AND 

3. The consistency of the development with 
the report and recommendations of the 
regional planning agency."° 

The test is cumulative and the 
factors must be weighed, including 
the regional issues raised by the 
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regional planning council report." 
However there is no guidance in the 
statute as to how much weight should 
be given each factor or what happens 
if there is a positive finding as to one 
factor but which is negative to 
another. One must look to the 
language of the statute and the legal 
effect of each factor for some 
guidance as to what emphasis should 
be placed on each. 

The “state land plan” is the state 
comprehensive plan or “state land 
development plan” prepared 
pursuant to F.S. Chapter 23.!* It has 
no legal effect and is advisory only.'* 
By express provision of statute, the 
state plan “shall not amend existing 
statutes . . . or provide additional 
regulatory authority.”'4 Obviously 
“consideration” of a nonbinding state 
policy document cannot create a 
substantive standard which can be 
given much weight in the face of 
effective legal prerequisites.'® 

The third “consideration” of local 
government in the DRI decision 
making—consistency with the 
regional planning agency’s “report 
and recommendations”'*—is also 
without full legal substance and 
effect. The decision of a regional 
planning agency regarding a DRI is 
not binding on the local government. 
Thus it appears it is not “final agency 
action” such as would subject it to 
administrative appeal;" it is simply a 
“report and recommendation” which 

.performs the same _ technical 
advisory function that a staff report 
from a county planning department 
offers a county commission.!® 

Although one of the functions of 
the regional planning agency is to 
advise its member local governments 
in planning and land use matters,'® 
however, F.S. Chapter 160, which is 
the authorizing statute for the 
creation and operation of regional 
planning agencies, delegates no 
legislative power to such agencies to 
override local decision making—nor 
does Chapter 380. The subordination 
of the regional agency’s role to local 
government regulatory responsibili- 
ties is underscored by the 1980 
amendments to Chapter 380. Section 
380.06 was amended to clarify the 
role of the regional planning agencies 
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as the vehicle for injecting regional 
considerations into the local decision 
making: 

In preparing its report and recommenda- 
tions, the regional planning agency shall 
identify regional issues . . . and make 
recommendations to the local government on 
these regional issues.”*" 

The 1980 amendments also 
expressly authorize the regional 
agencies to review and comment 
upon purely local impacts, but limit 
the agencies’ appellate standing to 
appeals of regional issues only.”! The 
regional agency thus adds to the 
totality of the facts which must be 
weighed by the local government, 
but plays no directory part in the 
final decision. 

Therefore, the only substantive 
and legally binding standard to be 
considered by local government in its 
DRI decision making appears to be 
the second standard—consistency 
with local land use regulations.”2 To 
be consistent with a regulation, as 
opposed to a “recommendation,” 
one must be in compliance with it. 
Thus it would seem that compliance 
with local ordinances is a 
prerequisite to DRI development 
approval. 


Unfortunately, Chapter 380 does 
not provide a method—as does the 
Model Code?*—for granting 
development approval where the 
development will not comply with 
the local ordinances, or for 
overriding a denial based on 
inconsistency with local standards 
when regional or state interests are at 
stake. It is clear to the author, 
however, that Chapter 380 is not 
intended to replace, for DRI 
purposes, other local regulatory 
procedures relating to DRIs which 
may operate on parallel tracks with 
the DRI process. The statute now 
provides that “when possible, local 
governments shall issue develop- 
ment order concurrently with any 
local permits or development 
approvals that may be applicable to 
the proposed development.””4 

This promotes the stated 
objectives of the statute and refines 
the general guidelines for operation 
of the statute set out at §380.021: 

In order to accomplish these purposes it is 
necessary that the state establish land and 
water management policies to guide and 
coordinate local decisions relating to growth 
and development; that such state local and 
water management policies should, to the 
maximum extent possible, be implemented by 
local government through existing processes 
for the guidance of growth and development 


“Concurrently” means at the same 
time, not necessarily in the same 
action and indicates that other 
procedures (such as a_ necessary 
zoning change, special exception or 
variance) should be pursued within 


the same approximate time frame as 


the DRI consideration to avoid 
delay. It should not mean that all of 
these decisions are merged into the 
DRI decision, particularly threshold 
land use decisions such as zoning 
changes. 

A brief examination of the 
statutory system in which Chapter 
380 operates demonstrates that the 
DRI process as enacted by the 
Florida Legislature does not provide 
that state or regional interests may 
override local controls, but rather 
creates a process whereby local 
governments are required to 
consider extralocal issues when 
making decisions regarding certain 
types of development. The basic 
power and duty of local government 
to adopt and enforce ordinances, 
including “land development 
regulations’ such as zoning 
ordinances, for the health, safety, 
welfare and protection of the 
community it governs remains; only 
the factual and procedural 
framework in which it operates has 
been changed by Chapter 380. 


The existing laws 


Chapter 380 was not promulgated 
in a vacuum. At the time of its 
enactment there already existed a 
large and venerable body of common. 
statutory and case law regarding 
the power of local government to 
regulate land use within its 
jurisdiction. It is well-settled law in 
Florida that the zoning power is a 
legislative power properly delegated 
to local government.”® 

The delegation of the legislative 
power to counties to enact and 
enforce zoning and land use 
regulations is based on the county’s 
incidental power as a_ political 
subdivision of the state. As political 
subdivisions of the state under article 
VIII, §1(a) of the state constitution, 
counties can exercise such power of 
self-government as provided by 
general or special law and not in 
conflict with the constitution, 
through the enactment of 
ordinances.”" 

Counties are granted the power, 
under F.S. §125.01 to: “(h) Establish, 
coordinate, and enforce zoning and 
such business regulations as are 


necessary for the protection of the 
public.” F.S. Chapter 163, Part II, 
enacted in 1969 (1969 Fl. Laws 60- 
139) grants to counties the power to 
adopt a comprehensive plan and to 
enact, amend and enforce zoning 
ordinances pursuant to specified 
standards,”* authorizes the creation 
of a planning commission,” authoriz- 
the creation of a board of adjust- 
ment? and outlines its powers and 
duties*! including procedures and 
standards for decisions on zoning 
matters,” special exceptions® and 
variances.*4* This statute was not 
repealed by Chapter 380 and its 
amendments, and still has full force 
and effect. 


In 1975 the Legislature added Part 
II, Chapter 163, The Local 
Government Comprehensive 
Planning Act of 1975.55 The LGCPA 
was enacted “in conformity with and 
in furtherance of the Florida 
Environmental Land and Water 
Management Act of 1972, Chapter 
380.”°6 Its stated purpose is to: 
utilize and strengthen the existing role, 
processes, and powers of local government in 
the establishment and implementation of 
comprehensive planning programs to guide 
and control future development.” 

The adoption of the LGCPA is 
declared to be necessary: 
so that local governments can preserve and 
enhance present advantages; encourage the 
most appropriate use of land, water, and 
resources, consistent with the public interest; 
overcome present handicaps; and deal 
effectively with future problems that may 
result from the use and development within 
their jurisdiction. Through the process of 
comprehensive planning it is intended that 
units of local government can_ preserve, 
promote, protect, and improve the public 
health, safety, comfort, good order, 
appearance, convenience . . . and general 
welfare... and conserve, develop, utilize, and 
protect natural resources within their 
jurisdiction.» 

The purpose of the LGCPA is to 
strengthen the comprehensive 
planning process, and it differs from 
the comprehensive planning process 
found in the earlier portion of Chapter 
163, and in the various special acts in 
two significant respects. First, it is 
mandatory: all local governments are 
required to adopt plans at least as 
comprehensive as the requirements 
of the LGCPA,* and to that extent it 
usurps the earlier statute and any 
other general or special law with 
which it may conflict.*° Secondly, the 
LGCPA requires consideration of 
extralocal issues in the planning 
process,"' including a required plan 
element intergovernmental 
coordination.” 


However, the LGCPA does not 
address the exercise of legislative 
authority necessary to implement the 
plan* other than to require that all 
decisions relating to development be 
consistent with the plan“ and that all 
“land development regulations,” 
which include zoning, subdivision, 
building and construction, or other 
regulations regulating the use of 
land* “shall be based on, related to 
and a means of implementation for 
an adopted comprehensive plan as 
required by this act.” F.S. §163.3201. 

The comprehensive plans adopted 
pursuant to the LGCPA, although 
broader in their scope, are not 
conclusive or binding on the exercise 
of zoning power.*® The basic 
legislative nature of the zoning 
power and procedures as delegated 
by Chapter 163, Chapter 125 and 
various special acts have not been 
repealed or limited by the LGCPA or 
Chapter 380, only the plans which the 


zoning power implements appear to 
be affected.“ 

Having explored the statutory 
scheme in which Chapter 380 
operates, as well as its difference 
from the Model Code on which it is 
based, it is possible, with the help of 
some basic rules of statutory 
construction to draw some 
conclusions about its intended effect. 
The legislature is presumed to know 
the existing law when it enacts a 
statute,** and statutes that relate to 
the same subject, such as land use 
regulation, are regarded in pari 
materia and should be construed 
together.“ When enacting Chapter 
380, and through three major 


revisions,’ as well as enactment of 
complementary legislation in the 
LGCPA in 1975, the legislature left 
intact the zoning powers granted 
counties under F.S. $125.01, Chapter 
163 and various special acts. The DRI 
process under §380.06 clearly does 
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not usurp and redelegate the zoning 
power to either the regional or state 
land planning agencies whose role is 
purely advisory. 

To interpret the effect of the stat- 
ute otherwise would be in derogation 
not only of the express intent of 
Chapter 380,5! but also would repeal 
by implication the powers granted to 
local government by other statutes 
which must be construed with 
Chapter 380. There is a strong legal 
presumption that the legislature does 
not intend to keep contradictory 
enactments in the statute books, or to 
effect so important a measure as the 
repeal of a law without expressing an 
intention to do so—and an interpre- 
tation leading to such a result should 
be adopted unless it be inevitable.*2 
The rule in such cases is that if the 
courts can, by any fair, strict, or 
liberal construction, find for the two 
provisions a reasonable field of 
operation without destroying the 
evident intent and meaning, 
preserving the force of both, and 
construing them in harmony upon 
the subject, it is their duty to do so.53 

Unfortunately, certain statutory 
wording in the appellate provisions 
of Chapter 380,54 as interpreted 
directly or indirectly in three recent 
cases, has raised a question as to 
“who has what power” in the DRI 
decision-making process when local 
and state interests collide. Specifi- 
cally, it is not clear under Chapter 
380—as it is under the Model Code— 
whether or not the appellate review 
power granted to the Florida Land 
and Water Adjudicatory Commission 
includes the power to revise or 
modify local zoning decisions re- 
lating to DRIs made under authority 
delegated by other statutes to local 
government; to that same extent, it is 
unclear if such appellate powers 
have usurped local control of land 
use and repealed or rendered in- 
effective the statutes authorizing 
such control. 


FLWAC jurisdiction 


F.S. §380.07 provides that when- 
ever a local government “issues any 
development order . . . in regard to 
any development ot regional impact” 
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the order may be appealed to the 
FLWAC.® The filing of such an 
appeal stays the effect of the 
development order and also stays 
any judicial proceedings in relation 
to the development orders until 
after the completion of the appeal 
process.6 The FLWAC’s order is 
final agency action appealable to the 
district courts of appeal pursuant to 
the Administrative Procedures Act.*” 

Unfortunately there are other ap- 
pellate remedies available for other 
land use decisions®* which, as recent 
case law reflects, sometimes become 
inseparable from the DRI decision. 
The question then arises, which 
decision goes where and what is the 
standard of review where coexisting 
jurisdiction appears to lie in arenas 
other than the FLWAC for certain 
decisions which could be “develop- 
ment orders” under Chapter 380. 

The confusion arises out of the 
Chapter 380 definition of “develop- 
ment order”: 


“Development order” means any order grant- 
ing, denying or granting with conditions an 
application for a development permit.5® 

(3) A “development permit” includes any 
building permit, zoning permit, plat approval, 
or rezoning, certification, variance or other 
action having the effect of permitting develop- 
ment as defined in this chapter. 

“Development” means the carrying out of 
any building or mining operation or the 
making of any material change in the use or 
appearance of any structure or land and the 
dividing of land into three or more parcels.*! 


The definition appears to encom- 
pass alllocal decisions which could in 
any way regulate the use of land. 
And, if all such decisions were ap- 
pealable only to the FLWAC that 
body would become, in effect, a 
statewide zoning board/board of 
adjustment with the power to revise 
or modify any decision “in regard to” 
a DRI. This broad appellate power is 
not intended by nor provided for in 
Chapter 380. 

In General Electric Credit Corp. v. 
Metropolitan Dade County, 346 So.2d 
1049 (Fla. 3d D.C.A. 1977) (“GECC”), 
the district court held that failure to 
appeal to the FLWAC a rezoning 
decision regarding a DRI constituted 
a failure to exhaust administrative 
remedies, and that the §380.07 ad- 
ministrative review by the FLWAC 
was mandatory and prevailed over 
the circuit court certiorari review 
provided for in the local zoning 
ordinance. In that case the rezoning 
application was also the application 
for development approval, and was 
apparently reviewed by the regional 


planning agency as well as the local 
government simultaneously with the 
DRI review. This mixing of the local 
zoning decision with the DRI deci- 
sion is a common occurrence and is 
the source of much of the confusion 
in interpreting the DRI decision- 
making process. 

The developer appealed the denial 
of the rezoning to the circuit court 
pursuant to Dade County ordinance. 
The circuit court dismissed for fail- 
ure to exhaust administrative reme- 
dies by failing to appeal the rezoning 
to the FLWAC pursuant to §380.07. 
As noted above, the district court 
affirmed, rejecting appellant’s con- 
tention that the FLWAC appeal was 
not mandatory and holding that the 
rezoning application was a “develop- 
ment order” which could only be 
appealed to the FLWAC. The court 
never reached the issue of what the 
standard of review should be before 
the FLWAC since the matter had not 
been appealed there. 

If taken to its extreme the rationale 
in GECC could mean that every 
building permit, plumbing permit, 
landscaping permit, zoning change 
and other licensing action by a local 
government relating to a DRI would 
constitute a “development order” 
separately appealable to the FLWAC 
under §380.07(2). Not only the typical 
local orders are appealable under this 
interpretation. 

Since “development” also includes 

(c) Alteration of a shore or bank of a sea- 
coast, river, stream, lake, pond or canal, in- 
cluding any coastal construction as defined in 
s. 161.021. 

(g) Deposit of refuse, solid or liquid waste, 
or fill on a parcel of land,** 


it could be argued, under GECC, 
that local approvals associated with 
coastal construction permits under 
Chapter 161,® dredge or fill permits 
under Chapter 253,® and local pollu- 
tion permits or approvals under local 
pollution control regulations ap- 
proved under §403.182—the types of 
permits a major project requires— 
are all reviewable by the FLWAC. If 
this were the case, the Governor and 
Cabinet, sitting as the FLWAC, 
would have time to do little else than 
to review these permits. 

The statute does not intend this 
unlimited state overview of all local 
permits. The “development order” 
described in §380.07(2) must be con- 
strued to mean the granting or denial 
of development approval under the 
$380.06 DRI process. This conclusion 
is supported by the 1980 
amendments to §380.06* and by the 


3 


policy statement expressed in the 
statute 

Further, the appellate review 
process of a “development order” 
described in §380.07 should be 
confined to the order granting, deny- 
ing or granting with conditions the 
application for DRI development 
approval—F.S. §380.06(6)—under 
Chapter 380; that review is confined 
to consideration of consistency of the 
DRI with local ordinances and de- 
cisions, not the correctness of the 
local ordinance or the local legislative 
decision made pursuant to its terms. 
If the project does not comply with 
local ordinances the FLWAC must 
find inconsistency and deny permis- 
sion to develop or grant permission 
conditional upon ultimate com- 
pliance with local regulations. 

The statute does not expressly 
authorize the FLWAC to change 
those regulations or replace its judg- 
ment for that of a local government 
which has made zoning decisions 
pursuant to those regulations simply 
because the project in question 
happens to be a DRI. To read that 
kind of overriding legislative power 
into the DRI appeal process would 
be to create in the FLWAC a state- 
wide zoning board which has the 
power to place major projects wher- 
ever it deems necessary in the state 
regardless of the concerns or desires 
of the local community as expressed 
in its comprehensive plan and local 
land use regulations. 


Current litigation 


Two current cases—one decided 
in April, another presently on 
appeal—are excellent examples of 
the interpretal problems created by 
overlapping the 380 DRI process 
with local zoning and land use 
procedures. 

In Graham v. Estuary Properties, 
Inc., No. 58,485 (Fla. Sup. Ct. Apr. 
16, 1981) the developer applied fora 
rezoning and an application for 
development approval of a large 
residential development located in a 
major wetlands area adjacent to an 
aquatic preserve. The local govern- 
ment denied both the DRI approval 
and the rezoning in one decision, but 
apparently based its denial on certain 
potential regional environmental 
impacts. On appeal to the FLWAC, 
the denial was affirmed. The district 
court found that the regional plan- 
ning council, the local government 
and the FLWAC had erred by failing 
to “balance” the regional factors pre- 


scribed at §380.06(12), had placed 
unsubstantiated and overriding 
weight on the environmental impacts 
over the other regional considera- 
tions, and had failed to comply with 
the §380.08 requirement for a written 
explanation for denial with correc- 
tive measures specified which would 
make the project acceptable. 

The Supreme Court reversed the 
district court of appeal and held as 
follows: (1) chapter 380 requires a 
balancing of the considerations listed 
in F.S. §380.06(8); (2) the legislature 
did not place specific values on each 
consideration and it is permissible for 
the trier of fact to determine that one 
adverse finding outweighs positive 
findings on other considerations, 
particularly if a significant public 
interest is at stake; (3) where the state 
has shown that an adverse impact 
will result if a permit or approval is 
granted, the burden of proof shifts to 
the applicant to prove that curative 
measures are adequate, and the court 
will not substitute its judgement as to 
the adequacy of the measures for a 
decision of an agency; (4) the failure 
of the adjudicatory commission and 
the hearing officer to specify reasons 
for denial of the development permit 
and to indicate changes which would 
make the proposal eligible to receive 
a permit constituted a procedural 
defect which impaired the fairness of 
the proceedings requiring the case to 
be remanded to the agency for 
further action; (5) the denial of the 
development permit constituted a 
reasonable exercise of the police 
power and did not constitute a 
taking. The court stated that if a 
regulation creates a public benefit it 
is most probably an exercise of 
eminent domain whereas if a public 
harm is prevented, it is more likely an 
exercise of police power. Since there 
was a finding that the proposed 
development would cause pollution 
in the surrounding bays and 
adversely affect the economy of the 
area, the regulation at issue 
preserved the welfare of the public 
by preventing a public harm and did 
not constitute a taking. 

The Estuary Properties opinion is 
narrow in its factual application and 
does not address local issues other 
than to note that the local 
governments did not deprive 
Estuary Properties of all use of its 
land and had offered to rezone the 
land to a less dense use. There was no 
discussion about the jurisdiction of 
the FLWAC to consider the zoning 
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decision primarily because the 
hearing officer and the FLWAC 
agreed with that decision. The DRI 
decision hinged on environmental 
impact of a regional nature and, in 
this case, the zoning decision was 
secondary to the DRI decision. 

Estuary Properties provides 
guidance as to how Chapter 380 
factors must be balanced, what type 
of evidence will be required to 
sustain a DRI decision and where the 
burden of proof lies, and further 
refines the test for determining 
whether or not governmental 
regulation of private property 
constitutes a taking. The case does 
not promote the proposition that 
§380.07 grants the FLWAC the 
power to overrule local zoning 
decisions relating to DRIs. 

There is now pending before the 
Second District Court of Appeal a 
consolidated case, Manatee County 
and Sarasota County v. Estech 
General Chemicals Corp. and the 
Florida Land and Water Adjudicatory 
Commission (“Estech”).* These 
cases are the first directly to address 
the issue of whether or not the 
FLWAC has the power and juris- 
diction under Chapter 380 to over- 
ride local zoning decisions. The 
Estech cases arise out of Manatee 
County’s denial of DRI approval, 
Master Mining Plan approval and a 
special exception to Estech General 
Chemicals Corp. (formerly SWIFT 
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Agricultural Chemicals Corp.) for its 
phosphate mine to be located in 
Manatee County. The necessary 
hearings on the special exception and 
master mining plan approval under 
the Manatee County ordinance, and 
the hearing required by Chapter 380 
on the DRI were combined. At the 
close of the hearing the Manatee 
County Commission, in a single 


resolution, denied the special 
exception, master mining plan 
approval and the DRI. Estech 


appealed the DRI to the FLWAC 
which forwarded the petition to a 
hearing officer for a formal §120.57 
hearing at the request of Manatee 
County and the intervenor Sarasota 
County. Estech also appealed the 
special exception denial to the circuit 
court in Manatee County.®* Manatee 
County filed a motion to dismiss in 
that proceeding citing as grounds the 
fact that the FLWAC had sole juris- 
diction for appeals of “development 
orders” including the special exception 
denial. That motion is still pending in 
the circuit court, but pursuant to 
$380.07 the proceedings in the circuit 
court are stayed pending final 
disposition of the appeal to the 
FLWAC. 

A formal §120.57 hearing was held, 
and the hearing officer filed a 
recommended order recommending 
that the denial of the DRI and special 
exception be reversed.” All parties 
filed pleadings in response to the 
recommended order, and the matter 
was presented to the FLWAC for 
final action. At that time, Manatee 
and Sarasota Counties raised the 
question of jurisdiction of the 
FLWAC to review the denial of 
special exception.” The FLWAC 
issued a final order affirming the 
recommended order of the hearing 
officer reversing Manatee County’s 
denial of development approval and 
special exception to Estech. Pursuant 
to §120.68 Manatee and Sarasota 
Counties appealed that final order to 
the district court where it is now 
pending. 

Manatee County in its appellate 
brief addresses the issue of FLWAC’s 
jurisdiction to override a local zoning 
decision such as a special exception 
decision and maintains that the 
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FLWAC has no such jurisdiction 
under Chapter 380.7! In a combined 
answer brief Estech and the FLWAC 
argue that regardless of whether or 
not there was original jurisdiction in 
the FLWAC to review the local 
zoning decision, Manatee County by 
its actions agreed to its review 
authority, submitted to the hearing 
process, and are estopped from 
raising the jurisdictional issues on 
appeal.”? An amicus brief has been 
filed which does not address the issue 
of estoppel or waiver, but asserts that 
Chapter 380 does not give the 
FLWAC the power to override local 
zoning decisions made under other 
statutes.” 

The outcome of this case will set 
the tone for future DRI proceedings 
before local governments. What 
would have happened, for example, 
had Manatee County conducted the 
special exception proceeding totally 
separate from the DRI proceeding? 
Would both orders have been 
appealed separately under §380.07 to 
the FLWAC? Or would the circuit 
court’s jurisdiction over special 
exception appeals as prescribed in 
the special act under which Manatee 
County operates its zoning 
regulations have applied? Is the 380 
appellate process an alternative to 
the traditional review of zoning 
decisions so that appellants can elect 
which route they wish to pursue? 
And finally, is it possible to create 
jurisdiction where jurisdiction might 
not otherwise lie through a waiver of 
alternative appellate remedies to 
pursue the 380 appeal? 


Conclusion 


The Florida Legislature appears to 
have adopted the spirit of the 
regionalistic approach described by 
Article VII of the Model Code but it 
has not adopted the substance. 
Chapter 380 is a master planning and 
policy-making statute, and _ its 
procedure should be interpreted to 
promote its policies through the 
utilization of existing processes 
without disrupting the legal effect of 
those processes. Had the legislature 
intended to adopt a totally regional 
approach to the land use regulation, 
it could have done so. By leaving on 
the books the co-existing statutes 
relating to local control of local land 
use decisions, the legislature has 
affirmed the right of locally elected 
and locally accountable governing 
bodies to decide the future growth of 
the community they represent. 


While the promoters of the 
regionalistic approach might wish to 
find an overriding regional decision- 


. making power in the provisions of 


$380.07, the statutory authority does 
not appear to be there. There are 
superficial problems with the 
interpretation of Chapter 380, 
especially in defining the review 
power of the FLWAC where a local 
government has denied a DRI based 
on local land use regulations, but 
future case law should give guidance 
as to how the problems might be 
resolved. To adopt the regionalistic 
approach to land control, 
overriding local control as 
envisioned by the Model Code, 
would require a major statutory 
overhaul and would in effect erase a 
large and venerable body of Florida 
law relating to land use. That is a 
decision for the Florida Legislature 
and is a decision which would 
generate much controversy and no 
doubt heated response from local - 
governments. As the law currently 
exists, the Chapter 380 DRI process 
serves to broaden the factual basis of 
local land use decisions while still 
leaving those decisions to local 
government. The process can work 
as currently written if it is clear that 
the decision-making power itself is 
unchanged; only the framework in 
which it operates is different. O 
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been directly raised in the hearing below. 

“Initial Appellant's Brief of Manatee 
County, at pp. 10-16. 

"= Answer Brief of Appellees, at pp. 13-20. 

3 Brief of Hardee County Amicus Curiae, at 
pp. 7-19. 
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Securities implications 
of time share 
condominium offerings: 
a fresh look © 


By Susan L. Fleming 
and Michael J. Keane 


During the early years of the past 
decade, before the concept of 
condominium ownership had been 
welcomed into the real estate main- 
stream with open arms, a healthy 
body of legal writing grew 
concerning the relationship of the 
securities laws to the marketing of 
condominiums.! The consensus was 
and is that when the promotion of 
investment possibilities greatly 
overshadows the emphasis of 
personal use in the sale of 
condominiums, the sale of a security 
may arise. 

Since that early flurry of activity 
Florida has experienced a tremen- 
dous influx of new residents and 
witnessed escalating housing costs 
and a growing scarcity of readily 
developable real estate in its resort 
communities. These factors have 
contributed to the increasing 
acceptance and use of the “time 
sharing” concept of real estate 
ownership. This widespread 
acceptance is, of course, not 
surprising in light of the many 
advantages which time sharing 
enjoys in the resort field.2 Among 
other things, it has opened the 
vacation housing market to many 
who could not otherwise afford 
ownership. Time sharing also 
represents a significant vehicle for 
investment in real estate. This fact, 
coupled with the aggressive and 
diverse marketing programs in 


operation, and the present unsettled 
state of the law surrounding time 
sharing, suggests that a fresh look at 
the applicability of the securities 
laws is in order. 

The importance of comprehend- 
ing the reach of federal and Florida 
securities regulations cannot be over- 
stated. Failure to register with the 
Securities and Exchange Commis- 
sion (“SEC”) when required can lead 
to financial disaster. Civil provisions 
of the Securities Act of 1933, for 
example, permit the buyer of an 
unregistered security to rescind a sale | 
and recover interest.? In one project 
the SEC intervened after 
determining that a condominium 
developer was marketing securities. 
This led to the rescission of 48 
contracts and refunds exceeding 
$200,000.4 In addition, both the 
federal and Florida securities acts 
contain criminal penalties for willful 
failure to comply.5 


Although space limitations pre- 
clude an exhaustive treatment of this 
topic, this article will briefly high- 
light the troublespots which may 
confront the time sharing 
practitioner. 


Susan L. Fleming practices law in St. Peters- 
burg with the firm of Greene, Mann, Rowe, 
Stanton, Mastry & Burton. She received her 
B.A. degree cum laude from Purdue 


University in 1974, and her J.D. from the 
University of Florida College of Law in 1979, 
where she served as executive editor of 
the University of Florida Law Review. 


The time sharing concept 


Under the time sharing concept 
the exclusive right of ownership, use, 
possession or occupancy of real 
estate circulates among the various 
owners in accordance with a fixed 
time schedule on a_ periodically 
recurring basis.6 The time share 
interest may be either proprietary, in 
which the purchaser has actual 
ownership of the real estate for a 
fixed period, or nonproprietary, in 
which the purchaser has a mere right 
to use the real estate for a fixed 
period. Time sharing has most 
frequently been applied to 
condominiums, but could also be 
used in detached single-family 
dwellings. Proprietary time sharing 
interests in condominiums may be 
created by the following methods: 

e Tenancy in Common—The 
developer creates a condominium 
and conveys a fee simple interest in 
the condominium unit, together with 
the common elements appurtenant 
to that unit, to the several purchasers 
of time share interests in that unit as 
tenants in common. The developer 
then prepares and records a supple- 
mental agreement of covenants and 


Michael J. Keane also practices with the 
St. Petersburg firm Greene, Mann, Rowe, 
Stanton, Mastry & Burton. He received his 
B.A. degree (with honors) from the University 
of Maryland in 1974, and graduated from 
Stetson University College of Law (J.D. 1978 
magna cum laude) where he served as editor- 
in-chief of the Stetson Law Review. 

They write this column on behalf of the Real 
Property, Probate and Trust Law Section, 
John Arthur Jones, chairman, and Jerry E. 
Aron, editor. 
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restrictions which prescribes the 
occupancy, period of use, rights and 
duties of the purchasers as tenants in 
common.’ For example, several 
purchasers would jointly own a 
singular unit as tenants in common, 
and the supplemental agreement 
would define the actual period of 
occupancy permitted each pur- 
chaser. 

e Fee Simple—The developer 
creates a condominium and conveys 
to each purchaser a fee simple 
interest in the condominium unit, 
together with common elements 
appurtenant to that unit, for a 
specified period.’ The condo- 
minium declaration would control 
the rights of the purchasers inter se. 
For example, a purchaser would own 
a fee simple interest in a unit for two 
weeks in January and the declaration 
would define the obligations and 
rights of this fee simple owner and 
other fee simple owners of the unit 
for their respective possessory 
periods during the year. 

e Interval Ownership—In _ this 
instance the developer creates a 
condominium and conveys to each 
purchaser an estate for years in the 
condominium unit, and appurtenant 
common elements, for a specified 
period each year. Additionally, the 
developer conveys a remainder in 
fee simple to the time share pur- 
chaser, which the purchaser owns as 
a tenant in common with all other 
time share purchasers of the unit.® 
This is the principal vehicle utilized 
in Florida for creation of a propri- 
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etary time sharing interest in a 
condominium. 

Nonproprietary time sharing 
interests in condominiums are 
created by contractual agreements 
between the developer and the 
purchaser. Under the agreement, the 
purchaser buys only an exclusive 
right to use a condominium unit and 
appurtenant common elements for a 
specified recurring annual period 
over a_ period of years. The 
developer retains ownership of the 
condominium unit, subject to the 
rights of use granted to the respective 
purchasers.!° 


Security defined 


Any discussion of the definition of 
“security” begins with a case which 
arose from the marketing of a citrus 
grove in central Florida. In SEC v. 
W. J. Howey Co."! the United States 
Supreme Court considered the 
meaning of the term “investment 
contract.” Under the Securities Act 
of 1933,!2 the Securities Exchange 
Act of 1934!5 and Florida Blue Sky 
laws,'4 a security is defined in part as 
an investment contract. Analyzing a 
project in which prospective pur- 
chasers were offered a land sales 
contract and a service contract under 
which citrus crops were pooled, 
harvested and sold, the Court wrote: 
[A]n investment contract . .. means a contract, 
transaction or scheme whereby a person 
invests his money in a common enterprise and 
is led to expect profits solely from the efforts 
of the promoter or a third party, it being 
immaterial whether the shares in the enterprise 
are evidenced by formal certificates or by 
nominal interests in the physical assets em- 
ployed in the enterprise.'5 

From this language a three-part 
test has evolved for the determina- 
tion of whether a security exists. 
First, there must be an investment of 
money. Second, the investment must 
be in a common enterprise in which 
there is an expectation of profit. 
Third, profits must be derived solely 
from the efforts of someone other 
than the investor. Considered time 
and again by federal courts, the 
Howey approach has remained 
largely intact.'6 

More recently, in United Housing 
Foundation, Inc. v. Forman," the 
Supreme Court held that shares of 
stock in a housing cooperative did 
not constitute securities. In so doing, 
the Court reaffirmed the principle 
that in assessing a given transaction, 
emphasis should be placed on the 
economic reality of the transaction 
rather than the form. Florida courts 


have expressly adopted the Howey 
test in construing F.S. Chapter 517 
and have likewise followed the 
Forman decision.'8 

In the handful of federal and 
Florida cases applying the Howey 
test to real estate development and 
condominium sales, the courts have 
had little difficulty finding that the 
first element of the test—the 
investment of money—was satisfied. 
If a buyer’s intent in purchasing a 
time sharing unit is primarily for 
personal use, however, and a seller 
promotes the sale without emphasiz- 
ing economic benefits to be derived, 
a strong argument could be made 
that no “investment” has occurred.!® 

The second element of the Howey 
test—‘“‘common enterprise” —has 
been treated in three different ways 
by the courts. One approach is that 
there must be “more than one 
investor, and some kind of joint 
participation or dependency 
between investors must be _ pres- 
ent.”2°. This position has been 
adopted by Florida’s Third and 
Fourth Districts.2! In the condo- 
minium time sharing setting, the 
pooling of unit owners’ funds to pay 
for management, maintenance, 
repair and other incidentals may 
satisfy the commonality require- 
ment. At least one land sales-security 
decision, however, has held that such 
a pooling of purchasers’ funds was 
not sufficient to constitute a common 
enterprise.”2 

Another approach to this part of 
the Howey test is that a common 
enterprise exists if the fortunes of the 
investors are inextricably tied to the 
effectiveness of the common 
management and promotion.*% 
Florida’s Fourth District Court of 
Appeal has also adopted this 
approach.*4 

In Cameron v. Outdoor Resorts of 
America, Inc.,2 the U.S. Fifth Circuit 
Court of Appeals, for example, 
found the sale of condominium 
campsites in a project located in 
Orlando constituted the sale of 
securities, where investors had been 
provided with projected cash flow 
statements and offered rental 
arrangements. On the common 
enterprise question, the Cameron 
court reasoned that the campsite 
investor's success was “inextricably 
wedded to the success of Outdoor 
Resorts’ rental business including its 
advertising and management.”26 
Thus, in the time sharing setting, as in 
other kinds of real estate sales, if 


4 


rental pooling agreements are 
offered as inducements to purchase, 
the “common enterprise” test will 
readily be met. 

The final approach to the common 
enterprise element of Howey is that a 
one-to-one relationship between a 
promoter and an investor will 
suffice.27 In Brown v. Rairigh* the 
Fourth District Court of Appeal 
specifically rejected this line of 
thought and found that no security 
existed under Chapter 517 where one 
friend had purchased a 10 percent 
interest in five race horses from 
another. 

Following the Brown decision, the 
Fourth District again considered the 
common enterprise question in the 
condominium setting. In Le Chateau 
Royal Corp. v. Pantaleo®® a pur- 
chaser bought three condominium 
apartments on representations by the 
condominium sales director that the 
purchaser would never need to close 
and that assistance in reselling the 
units would be provided. Rejecting 
the purchaser’s assertion that he had 
bought securities under Chapter 517, 
the court held that since only two 
persons were involved, no common 
enterprise and, hence, no security 
existed.*° Had similar representations 
concerning resales been made to 
other prospective purchasers, 
however, a different result may have 
followed. 

The third element of the Howey 
test—profits to be derived solely 
from the efforts of others—raises two 
difficult issues. First, is the problem 
of applying the term “solely” in 
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schemes where the investor may be 
involved in some way in furthering 
the acquisition of profit. Second, is 
the question of determining precisely 
what is meant by the term “profit.” 
The Howey court’s language 
“solely from the efforts of the 
promoter”! should not be read 
literally. Subsequent decisions have 
not hesitated to label a transaction a 
security even though the investor 
may have some minimal involve- 
ment in the scheme. Thus, in 
Cameron, the fact that the investor 
had the option under the rental 
arrangement to refuse to rent at all 
did not preclude the finding of a 
security. The key question, 
according to the Fifth Circuit, was 
whether the “managerial efforts are 
functionally essential or undeniably 
significant to that profit.”*? 
Defining the term “profit” has 
possibly been the most difficult 
chore for post-Howey courts. In 
Forman, the Supreme Court held 
that tax benefits to be derived, and 
rent subsidies which accompanied 
ownership of shares in the 
cooperative apartments were not 
profits for purposes of the securities 
laws.*5 Another federal decision held 
that the mere expectation that a 
condominium purchaser may realize 
income due to the operation of 
inflationary forces, is not an 
expectation of profit of the kind 
contemplated by the Howey test.*4 
This is not to say, however, that 
capital appreciation can never be 
a “profit” for securities definitional 
purposes. In Le Chateau Royal 
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Corp., the Fourth District apparently 
accepted the contention that profits 
in the form of appreciated unit values 
satisfied the “profits” requirement, 
but found that no security existed 
because the requisite common 
enterprise was absent.** 


Avoiding securities registration 


The marketing, advertising and 
collateral arrangements incident to 
the sale of condominiums are critical 
factors in determining whether or not 
the offering is to be viewed as a 
security. Examples of collateral 
arrangements which may be decisive 
in a securities determination are: 
participation in a _ rental pool 
arrangement; use of an exclusive 
rental agent; restrictions on an 
owner's use of his unit which requires 
that the owner hold his unit available 
for rental for part of each year; and 
inclusion of commercial facilities as 
part of the common elements of a 
residential project where such 
facilities are established as the 
primary income source for the 
individual unit owners. 

In a rental pool arrangement, a 
promoter undertakes to rent the unit 
on behalf of the actual owner during 
that period when the unit is not being 
utilized by the owner. The rents 
received and the expenses 
attributable to the rental of all units in 
a project are combined, and the 
owner receives a pro rata share of the 
profits whether or not his individual 
unit was actually rented. 

In a series of letter rulings and 
releases the SEC has pointed out 
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certain promotional and marketing 
devices which should not be em- 
ployed by a developer in the sale of 
condominium units. In a release 
issued in 1973 the SEC stated that 
“condominiums with any rental 
arrangement or other similar service 
should not be offered and sold with 
emphasis on the economic benefits to 
the purchaser to be derived from the 
efforts of the promoter, or a third 
party designated or arranged for by 
the promoter, from rental of the 
units.”37 The SEC also warned 
against offering participation in a 
rental pool arrangement in 
connection with the sale of the 
condominium units.** 

“The offering of a rental or similar 
arrangement whereby the purchaser 
must hold his unit available for rental 
for any part of the year, must use an 
exclusive rental agent or is otherwise 
materially restricted in his 
occupancy or rental of his unit” may 
also cause the offering to be viewed 
as a_ security.°® If commercial 
facilities form a part of the common 
elements, the developer should 
ensure that the income from such 
facilities is used only to offset 
common area expenses and that the 
operation of such facilities is merely 
incidental to the project as a whole 
and not a primary income source.*® 

Although these SEC guidelines 
were directed toward nontime 
sharing resort condominiums, the 
release expressly stated that the 
guidelines applied to offerings of all 
types of units in real estate develop- 
ments, which would impliedly 
include time sharing. In a subsequent 
letter ruling, the SEC stated that the 
distinction between total ownership 
and time sharing ownership was 
merely one of degree. The guidelines 
which prohibited restrictions on an 
owner’s use of his condominium 
were, thus, modified in a time 
sharing situation to the extent that 
such restrictions “were not dispro- 
portionate to or inconsistent with his 
ownership interest.”4! However, the 
remaining SEC guidelines prohib- 
iting rental pool arrangements and 
representations or inducements 
based on the income-producing 
capabilities of the real property 
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apply in full force to the time sharing 
situation. The SEC has subsequently 
issued a ruling clarifying the guide- 
lines on total ownership condo- 
minium units,42 but since 1974 the 
SEC has ceased issuing no-action 
letters on time sharing projects. 

Commentators advise strict com- 
pliance with the SEC guidelines in 
order to avoid the need for registra- 
tion under federal securities laws.** 
Advertising should focus on the 
personal use and advantages to the 
purchaser, not the economic and tax 
advantages of time sharing owner- 
ship. In two states, for example, 
extensive advertising of anticipated 
vacation costs savings and com- 
parisons between time share 
programs and the costs of hotel 
accommodations led to the determi- 
nation that securities were being 
sold.44 The marketing of time sharing 
units in conjunction with an exchange 
program may also raise securities 
questions*® though it is difficult to 
imagine how an exchange program 
without more could cause a time 
sharing project to run afoul of the 
securities laws. 

Representations made to prospec- 
tive purchasers and collateral 
arrangements tied to the sale of real 
property interests are also decisive 
factors in the determination of 
whether the offering is a security 
under Florida law. In the case of a 
condominium project built by 
Innisbrook Associates of Palm 
Harbor, Florida, the Florida Division 
of Securities required registration 
because the project featured a rental 
pool arrangement.** 

More recently, the Florida Depart- 
ment of Banking and Finance Division 
of Securities (“Division of Securities”) 
issued a response to request for 
declaratory statement‘? on whether a 
nonproprietary time sharing 
program was a _ security which 
required registration under the 
Florida Securities Act.*8 The Division 
of Securities isolated several factors 
crucial to this determination which 
closely parallel those guidelines 
formulated by the SEC. 

Finding that registration was not 
required, the Division of Securities 
reasoned that: (1) the project’s 
marketing scheme stressed the 
personal use and benefits of the time 
share units to prospective purchasers, 
rather than the expectation of profit; 
and (2) no rental pool or exclusive 
rental agent was required—pur- 
chasers wishing to resell or rent the 


time share units relied on their own 
efforts.*® 

Although the holding is confined to 
the security status of anonproprietary 
time sharing interest under Florida 
law, it is evident that the Division of 
Securities relied heavily on the SEC 
guidelines in its analysis. The practi- 
tioner should be aware that these 
declaratory statements issued by the 
Division of Securities are specifically 
limited to the facts of the particular 
situation presented to the administra- 
tive body and should not be relied on 
as precedent in other factual situa- 
tions. In light of the foregoing, it is 
recommended that developers 
comply with the federal guidelines 
with regard to the marketing, 
advertising, representations and 
collateral arrangements attendant to 
the sale of time share condominium 
units. 

In the event that the time share 
condominium offering does create a 
security, exemptions from burden- 
some registration requirements are 
available to the developer at both the 
state and federal level. With a 
particular exemption in mind, a 
developer can structure a project to 
avoid registration. 

Of the several exemptions 
available under the Securities Act of 
1933 (“Act”), three are noteworthy in 
the time sharing area: (1) the private 
offering exemption set forth in §4(2) 
of the Act;>° (2) the intrastate offering 
exemption provided in §3(a)(11);5! 
and (3) the small offerings exemption 
provided in §3(6).52 

The private offering exemption 
has limited practical value because it 
prohibits public advertising and 
limits the number of offerings which 
a developer can make in a given 
period. Because the marketing of 
time share condominiums depends 
primarily on advertising, this 
exemption offers protection only in 
rare instances.*? 

The intrastate offering exemption 
extends to offerings of “any security 
which is a part of anissue offered and 
sold only to persons resident within a 
single State or Territory.”*4 Further, 
§3(a)(11) of the Act requires that the 
issuer—individual or corporate— 
also be a resident of and do busi- 
ness within the state. Problems of 
interpretation under this exemption 
surround terms such as “doing 
business within a state,” “resident,” 
and “issue.”55 Adherence to the 
parameters of this exemption is 
strictly required and a single viola- 
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tion of its conditions renders the 
exemption inapplicable to the entire 
offering. This exemption may be 
extremely valuable, however, to a 
resident developer who can afford to 
market units solely within the state. 

The small offerings exemption is 
available to offerings not in excess of 
$1,500,000.5° This exemption, also 
known as the “Regulation A” ex- 
emption, has several conditions. A 
limited registration statement is 
required, and the exemption is not 
available if any person involved has 
previously violated securities laws.*” 
The practical value of the “Reg. A” 
exemption is reduced by _ the 
$1,500,000 aggregate limit, which is 
often exceeded in the typical time 
sharing resort development. 

The practitioner should be aware 
that under each of these exemptions, 
the antifraud provisions of the 
federal securities acts still apply. 

The Florida Securities Act does not 
specifically exempt condominium 
offerings.*® An interesting possibility 
for at least a limited exemption is 
found in F.S. §718.502(4) which 
provides that any developer who 
complies with condominium act 
disclosure requirements “shall not be 
required to file with any other 
division or agency of this state for 
approval to sell the units in the 
condominium, the information for 
the condominium for which he 
filed.” Although this section is 
untested, this exclusive filing 
provision arguably negates filing or 
registration requirements with any 
other division or agency, including 
the Florida Securities Commission. 
In any event, specific information 
filed with the Division of Land Sales 
and Condominiums should be 
exempt from filing with the Florida 
Division of Securities. 

As further support for the pre- 
emptive regulation of condominium 
offerings by the Florida Division of 
Land Sales and Condominiums, the 
practitioner should take note of the 
Vacation Time Sharing Rules promul- 
gated by the Florida Department of 
Legal Affairs.5® These Vacation Time 
Sharing Rules are intended to 
prevent unfair and deceptive acts or 
practices in the marketing of time 
sharing condominium interests. 
These rules expressly provide, 
however, that in the case of conflict 
between the Vacation Time Sharing 
Rules and the Florida Condominium 
Act regarding disclosure to 
purchasers, the language of the 


Condominium Act is exclusive. 
Further, a seller is exempt from the 
escrow requirements under the 
Vacation Time Sharing Rules if the 
seller is required to comply with the 
escrow and special account 
provisions of the Condominium 
Act.®! 


Conclusion 


Although the securities regulators 
have not been heavily involved in 
governing the sale of condominiums, 
the prospect of increased involve- 
ment in the time sharing setting 


cannot be taken lightly. For example, 
a bill that will probably be debated 
by the Florida Legislature during the 
1981 session would specifically 
remove time sharing from the state 
securities act.® 

As the debate continues concern- 
ing the proper role of the securities 
laws in this area, the legal practitioner 
in Florida must recognize and deal 
with the potential impact of these 
laws on a given project. By scrupu- 
lously guarding against the use of 
marketing schemes which focus 
solely on economic benefit and 
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‘investment potential to the prospec- 
tive purchaser, the time sharing 
attorney can greatly minimize the 
risks of securities implications to the 
developer-client. 


1 See Berman & Stone, Federal Securities 
Law and the Sale of Condominiums, Homes 
and Homesites, 30 Bus. Law. 411 (1975); 
Clurman, Are Condominium Units Securities?, 
2 Rea Est. Rev. 18 (1972); Cutler, Weiss & 
Hocker, Securities and Real Estate: Where the 
Twain Meet, 2 Sec. Rec. L.J. 48 (1974); Dickey 
& Thorpe, Federal Security Regulation of 
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LAW OFFICE ECONOMICS 


Word processing: 
its myths and 
mythconceptions 


By Bernard Sternin 


Trying to picture and prepare for 
the office of the future is serious 
business for those of us who will have 
to live there. Particularly in the area 
of word processing and the utilization 
of automatic typing equipment, 
changes are rapid, costs substantial, 
and the risks and consequences of 
going off in wrong directions far- 
reaching. In those areas of practice in 
which paperwork costs are or are 
becoming a substantial part of total 
costs, the consequences of inaction or 
inappropriate action could be 
monumental. 

Along with the growing interest in 
automatic typing equipment has 
come a plethora of pens racing to tell 
us what it’s all about. People have 
come from far away places to offer 
as insights propositions that have 
little foundation in reality. We have 
sometimes had visited upon us a 
deluge of folklore and fairy tales 
embraced and disseminated as fact 
and understanding. Some of these 
contentions are simply misleading; 
others are downright untrue. Here 
are 10 that qualify for the scrap heap. 


Myth: Automatic typewriters are 
best used by the larger law firms. 

Reality: Quite the contrary, it’s the 
small firms that are making the most 
effective use of the equipment. Some 
of its leading advocates among bar 
association speakers are solo prac- 
titioners or in firms of under five 
lawyers. Smaller firms tend to use the 
equipment heavily for prerecorded 


applications; larger firms more for 
text editing applications. Productivity 
is much greater in the former type of 
use because keyboarding, the 
slowest part of word processing, is 
substantially reduced and sometimes 
almost entirely eliminated. 


Myth: Automatic typewriters are 
basically text editing machines. 
Reality: Automatic typewriters are 
basically symbol manipulating 
devices. What you do with them is up 
to you. Editing text during the 
drafting of documents is one im- 
portant use. The use of libraries of 
prerecorded systems materials is 
another. There are many other uses 
for these machines. 


Myth: Preprints and automatic 
typing equipment offer alternative 
approaches. 

Reality: Pre-prints and automatic 
typing equipment are supplementary 
tools in systems applications. Pre- 
prints can make a valuable contribu- 
tion in speeding paperwork output if 
you are working with well developed 
prerecorded materials. With plan- 
ning, automatic typing equipment 
can be used to give preprints the 
flexibility they need. For example, 
you can use a group of prerecorded 
paragraphs to play out alternate 
language into a blank area on the 
form. Also, the equipment can be 
used to produce the referencing 
materials, court caption boxes, and 
the names and addresses of ad- 
dressees, onto the form. 


Myth: One of the reasons for 
getting automatic typing equipment 
is to reduce the number of secretaries 
you need to support the attorneys 
in the office. 

Reality: That’s looking in exactly 
the wrong direction. You should be 
trying to maximize the number of 
secretaries supporting each attorney, 
and to maximize the number of 
machines supporting each secretary. 
The goal is to increase the capacity 
and productivity of our professional 
people. That’s what’s behind the use 
of paralegals; that’s what should be 
behind your use of equipment. In 


some of the most efficient offices 
each attorney is supported by several 
secretarial people and by a signifi- 
cant investment in equipment. 


Myth: Getting your typing back in 
the fastest time possible is one of the 
reasons for using automatic typing 
equipment. 

Reality: First-in-first-out is not the 
hallmark of a quality support staff. A 
really good staff examines incoming 
work and zeros in on what should be 
done first and what can wait, rather 
than doing it in the sequence in which 
it happens to arrive. The fetish of 
rapid turnaround time works to dis- 
courage thinking secretaries who are 
trying to balance highs and lows. 
Also, we should be trying to lay a 
foundation for the printing of as 
many materials as possible by equip- 
ment that feeds paper automatically. 
That requires a degree of planning 
that’s undercut by placing a premium 
on fast turnaround time. What it all 
boils down to is this: either a word 
processing facility is given the 
authority to run its own shop effec- 
tively, and in that way turn out 


Bernard Sternin is a graduate of Harvard 
Law School and a member of the New York 
State Bar. Formerly the managing partner ina 
New York law firm, Sternin now serves as a 
systems analyst and consultant in the fields of 
word processing and automated typing, 
particularly as related to law office practice. 

This column is submitted on behalf of the 
Economics and Management of Law Practice 
Section, George Schwind, chairman, and Irene 
Redstone, editor. 
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everyone’s work in ways that are best 
for the entire organization, or you 
resign yourself to its responding ona 
fire department basis to a group of 
disorganized lawyers who will be 
served in a sequence determined by 
politics, favoritism, or ability to yell. 


Myth: Automatic typewriters are 
expensive and have to be kept going 
continuously to justify their cost. 

Reality. How much time a 
machine must go to justify its cost 
depends on how much the machine 
costs, how much your labor costs, 
and how much the machine is saving. 
If an automatic typewriter costs 25 
percent of an operator’s salary and 
increases output by a third, you're 
ahead of the game. You can pick up 
some excellent reconditioned equip- 
ment for a few thousand dollars and 
if you use it right you can significantly 
increase the productivity of a secre- 
tary whose salary and fringe costs are 
likely to be well into five figures. 


Myth: You should get ready for 
“word processing” by examining the 
documents that are coming into your 
typing facility to determine what 
kind of automatic typing equipment 
will best produce them. 

Reality: Later. First let’s examine 
the documents to see if they could be 
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designed in some better way. Could 
this dictated text have been in part 
prerecorded? Could this name and 
address have been captured as a by- 
product of a prior typing? Could this 
printed form have been tied into a 
tab grid? Could the format of this 
multi-indented, tri-columnar, single- 
double spaced intermix have been 
simplified? Could the document 
have been structured in a way that 
groups variables in one section and 
text without variables in another? 
Could it have been designed so that 
part of it could have been generated 
by selecting from among stored 
paragraphs? Unless documents are 
examined for better ways of 
structuring them initially your work 
will continue to come into your word 
processing facility in the same old 
way: Don't be like the pilot who 
announces that his plane is making 
excellent time, but that he’s been 
going in the wrong direction. 
° 


Myth: If you can afford the extra 
cost it’s better to have a television 
screen display on your automatic 
typewriter so you can see the text 
being worked on. 

Reality: There is more involved 
here than meets the eye. When you 
have a TV screen on your typewriter 
instead of a roller or platen, the 
typing or “printing” part of the 
machine has to be designed as a 
separate unit. Some kinds of work 
become hard to do if the keyboard is 
separated from the printer. Think 
how you'd prepare a manuscript 
cover, a printed form, an affidavit of 
service, an envelope, a return receipt 
post card, or a typed check on a 
television screen. Typewriters using 
TV displays are excellent tools for 
text editing applications because you 
are working with only one kind of 
paper stock in your printing unit. But 
when you are working with an 
intermix of different kinds of paper 
stock a stand-alone automatic type- 
writer that prints directly onto its 
roller may be more versatile. 


Myth: By measuring the quantity 
of output (lines produced, etc.) you 
can judge the effectiveness of your 
word processing staff. 

Reality: You can measure only the 
quantitative aspects of your staff's 
productivity. The qualitative aspects 
can only be judged. Word processing 
jobs are an intermix of both quantita- 
tive and qualitative factors, and 


many of the qualitative ones are inno 
way reflected by measuring output. 
These include such abilities as the 


capacity to resolve ambiguous, 
illegible or unclear dictation, to make 
intelligent format decisions, to 
determine the correct variable 
information to be added onto pre- 
recorded materials without having to 
be told, to select the correct paper 
stock when it has not been indicated, 
or even when it has been indicated 
incorrectly, to prepare the customary 
number of carbon copies even 
though no copies were called for, to 
know when to consult a dictionary, to 
be able to handle basic correspon- 
dence on one’s own, etc. Above all, 
we need to have secretarial help that 
is capable of understanding how 
automatic typing equipment can be 
made to do all the jobs it’s able to do, 
and how to design documents and 
encode magnetic media appropri- 
ately. What’s really devastating is 
that the clock watching, line 
counting, time keeping efficiency 
experts with their quantity thinking, 
may in fact be screening out of the 
word processing environment the 
kind of quality support staff we most 
need in it. 


Myth: The one-lawyer-one- 
secretary arrangement is ineffective 
and must be replaced. 

Reality: What's wrong with the 
one-lawyer-one-secretary arrange- 
ment is that it’s unthought about. 
Under some circumstances it may in 
fact be extremely effective. Where it 
is, it should be retained; where it’s 
not, it should be replaced. But what’s 
really important is that you ought to 
be thinking about alternatives. 


Conclusion 


What is the ultimate reality? 
Perhaps it’s that there is no one in 
charge of methods. Each lawyer and 
secretary do their thing in their own 
way—sometimes well, sometimes 
poorly, sometimes differently than 
the time before. Perhaps it’s that no 
one thinks about how each job could 
have been done better, and no one 
asks how the best method could be 
institutionalized. Perhaps it’s that no 
one cares about efficiency. Perhaps 
we delude ourselves with the belief 
that we somehow offer a service so 
unique that its efficient delivery is of 
no consequence. Perhaps that will 
some day be seen as the ultimate 
myth. 


WORKERS COMPENSATION 


Telelogy rediscovery 
By Stephen Marc Slepin 


The First District Court of Appeal 
in an opinion by Judge Larry Smith, 
concurred in by Judges Liles and 
Pearson, reflects the law’s redis- 
covery of its purpose. 

In Florida Erection Services, Inc., 

et al. v. Raymer McDonald, 
So.2d (Fla. lst D.C.A. 1981), 
Case No. VV-150, February 23, 1981, 
the court adjudicated the employer/ 
carrier’s appeal from a deputy com- 
missioner’s imposition of penalties 
for late payment for wage-loss 
benefits and his assessment of an 
attorney’s fee against the carrier 
based upon a finding of “bad faith” in 
the handling of the claim. 

The district court opinion 
incisively divines the historical 
purpose of workmen’s/workers’ 
compensation as something sui 
generis, distinguishes this juris- 
prudence from mere insurance law, 
apprehends the intent of the legis- 
lature in its enactment of the startling 
1979 revision to have designed the 
departure of attorneys from the 
system (i.e., to have made it unneces- 
sary for an injured worker to secure 
attorney’s services) and concludes 
that a carrier which delays wage-loss 
benefits to an employee for failure of 
the unrepresented employee to dot 
every “i” or cross every “t” or 
complete every item on a form is 
sufficient “bad faith” to require 
assessment of penalties and a fee. 

Self-execution of the Act is again, it 
would appear from this opinion, a 
paramount principle of our workers’ 
compensation law. 

Holding that unless a clear abusive 
discretion or departure from the law 


is found “the decisions of the deputy 
commissioners under this provision 
will be upheld,” the District Court of 
Appeal indulged a _ preeminently 
realistic and reasonable interpreta- 
tion of Chapter 440’s purposes and 
the complexities facing the untutored 
worker who seeks to comply with 
applicable statutory and rules pro- 
visions. The worker is required 
merely to make his claim of entitle- 
ment to benefits “known to the 
carrier,” not to navigate with expert 
proficiency formal or _ technical 
requirements imposed by a carrier. 
“The delay or denial of payment, 
without a showing of active effort 
and initiative on the part of the 
carrier to fairly and expeditiously 
determine its obligations to place 
needed benefits in the hands of the 
injured worker is totally inconsistent, 
in our view, with the notion that a 
claimant is entitled under this law to 
have his benefits paid without the 
necessity of first seeking the advice 
and services of an attorney for the 
simple purpose of making his claim 
of entitlement to benefits known to 
the carrier,” the opinion observed. 
With the most instructive clarity of 
view, the court found that the recent 
changes in Chapter 440 make it 
“clear” that there is “even less 
reason to view the initiation of a 
claim by the injured worker as a 
matter requiring the services of 
counsel,” than prior to the 1979 
revision—and that therefore these 
“most drastic changes to that law in 
its history” make even more pointed 
than ever before the obligation of the 
carrier to self-execute the Act. Too, 
the new law itself “makes it clear that 
the obligations and duties of the 
employer and carrier are regarded as 
inseparable to the extent necessary to 
carry out the purpose of the law.” 
The Workers’ Compensation Law, 
unlike a mere insurance contract or a 
circumstance involving a beneficiary, 
is a matter beyond the private 
interest of contracting parties and has 
long implications extending to the 
general public. This law is, the court 
makes helpfully clear, “remedial 
legislation . . . intended to be liberally 
construed in such manner as to 
effectuate the purpose for which it 
was enacted,” and is designed to 


accommodate both employer and 
employee, to expedite claims and to 
ensure that the employee “shall 
receive the benefits to which he is 
entitled with reasonable promptness, 
consistent with the employer’s right 
to make a reasonable investigation 
regarding the liability . . .” 

The court is clear that the “purpose 
of workers’ compensation acts is to 
provide for employees a liability that 
is limited and determinative, and to 
employees a remedy that is both 
expeditious and independent of 
proof of fault.” 

Therefore, the relationship of the 
employer and employee and carrier 
being, “unique in workers’ compen- 
sation matters,” the court concluded 
that the “bad faith language as used 
and defined in the statute must be 
given its own unique application,” 
based upon its ordinary meaning 
consistent with the history and 
objective of the law, past interpre- 
tations of law, the relationships of the 
parties and the context in which it 
arises. 

The opinion of the First District 
Court of Appeal in Florida Erection 
Services is perhaps the most clearly 
and benignly conservative pro- 
nouncement of the court since 
jurisdiction of workers’ compen- 
sation appeals vested in that tribunal 
pursuant to the “drastic” 1979 
revision. It is pronouncedly “con- 
servative” in the sense that conserva- 
tism is (politically considered) 
prophylactic of injurious societal 
phenomena, and (jurisprudentially 
considered) it reflects a consistency 
of understanding. To the extent that 
the depravation of common law 
rights or access to the courts is served 
by the concomitant of subjection to 
the workers’ compensation system, 
thereby disclosing a latent constitu- 
tional issue, the district court of 
appeal’s opinion is conservative also 
in the sense that it maintains the 


Stephen Marc Slepin is a partner in the firm 
of Slepin, Slepin and Lambert (Tallahassee 
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viability of such system and provides 
a mechanism for its efficient 
operation, 

In this context, it is to be noted that 
Deputy Commissioner James Earle, 
Jr., on June 26, 1980 entered a 
fascinating 15-page order in Owens 
v. Florida International Home Corp., 
et al., Claim No. 223-48-0045; D/A: 
12-00-79, affirmed, Florida Inter- 
national Home Corp., et al., v. 
(Fla. lst D.C.A. 1981), Case No. 
WW-200, February 2, 1981. 

The employer/carrier argued that 
F.S. §440.34(2)(c) (1979) invests the 
deputy commissioner with authority 
to make an award of an attorney’s fee 
only “in a proceeding,” noting that no 
hearing was held on the merits for 
claim for benefits inasmuch as the 
employer/carrier voluntarily paid 
benefits some three days before a 
hearing was to occur. 

The deputy commissioner found 
that on March 3, 1980, a claim was 
filed with the division; on March 13, 
1980, the agency sent the file to the 


deputy commissioner who sched- 
uled a hearing; and on March 17, 
1980, the parties agreed upon can- 
cellation of the hearing and a pre- 
hearing conference was set for April 
7, 1980. The employer/carrier in the 
interim took the deposition of the 
claimant and filed same, whereupon 
the prehearing conference was held 
and, the next day, the deputy com- 
missioner entered an order scheduling 
hearing on the merits of the claim- 
ant’s claim of entitlement to an 
attorney’s fee. 

The deputy commissioner found 
that a proceeding was instituted by 
the claim of March 3, 1980, and that 
one was clearly in effect by the time 
of the employer/carrier’s voluntary 
payment of benefits. 

Deputy Commissioner Earle, 
acknowledging that the term “pro- 
ceeding” is a generic term which 
acquires specific meaning in a 
particular context, traced the rules 
and statutory provisions illuminating 
the issue, as well as the case law on 
point. He concluded that a proceed- 
ing for purpose of §440.34(2)(c) is 
qualified by the surrounding 
language which read: “where a 
carrier or an employer denies that an 


Represent a compan 
as good as you 


In our area—title insurance—IVT is much like you: 
aggressive, good and growing fast. We're growing 


injury occurred for which compensa- 


tion benefits are payable the 
claimant prevails on the issue of 
compensability.” The deputy found 
that the actions and conduct of the 
employer/carrier did constitute a 
denial that the injury had occurred— 
although no written or formal denial 
was filed by the employer/carrier. 

The deputy’s order explained that 
the conduct of the employer/carrier 
was not claimed to constitute “bad 
faith,” but did constitute a contro- 
version or denial that the injury for 
which benefits were payable had 
occurred. The conduct of the 
employer/carrier, in the opinion of 
the deputy commissioner, “spoke as 
loudly as could their words. The 
claimant was left totally without 
funds for a period of sixty-seven 
days.” 

In this respect, the deputy com- 
missioner observed that the statute 
does not speak to formal contro- 
version, but to denial by the carrier 
that an injury occurred for which 
compensation benefits are payable, 
which latter statutory requirement 
would appear to be something 
accomplishable in various forms or 
fashions. Deputy Commissioner 
Earle thereupon awarded a 
reasonable attorney’s fee as against 
the employer/carrier. 

The delivery of adequate benefits 
by means adequate to the job is and 
must be of concern to employers, 
carriers, claimants, attorneys and 
administrators. It is obviously of 
concern to the district court of 
appeal, and properly so. A mecha- 
nism to ensure adequacy of means— 
a quantum of benefits having been 
established by the Florida Legis- 


because we know our business, because we've built 
a reputation for solid, accurate, on-time service, 
and because, like you, we choose our associates 
carefuliy. 

We already have some of the finest attorneys in 

12 states along the Eastern seaboard associated with 

us as agent representatives, but that’s not enough. 

Not for our growth plans, and not, we hope, for yours. 

If you agree, we invite you to inquire about agency 

representation with IVT. Call or write Rick Alvarez. 


Industrial Valley Title Insurance Company 
2400 West Bay Drive, Suite 428, Largo, Fla.33540 (813) 585-3411 


Gentlemen: please send me additional information concerning agency representation 
NAME 


ADDRESS 
CITY 


STATE zIP 


lature—has always been an important 
issue in this jurisprudence. The 
cooperation of employers, carriers, 
medical care providers, claimants 
and the attorneys representing the 
various parties has long been ap- 
plauded—and indeed has been 
required to ensure the efficacy of the 
system. 

The Division of Workers’ Compen- 
sation, as acknowledged by the 
district court of appeal, now has a 
major and important role to play in 
seeing to it that the law is executed. 
But at bottom, perhaps, it is the 
interests at issue between the rep- 
resented claimant and the represented 
carrier and health care provider 
which most efficiently ensure 
that the system works, subject to 


oversight by the government. o 
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FAMILY LAW 


Parental kidnaping 
prevention act— 
panacea or toothless 
tiger? 

By Steven G. Shutter 


On July 1, 1981, the federal 
government takes a rare venture into 
the field of domestic relations—one 
of the few areas left almost 
exclusively to the states—when the 
long overdue Parental Kidnaping 
Prevention Act of 1980! becomes 
effective. The priority Congress has 
given to the national epidemic of 
parental child snatching, which by 
some estimates has reached as high as 
100,000 cases per year? and has been 
the subject of many articles and even 
a movie,® is best evidenced by the 
unusual manner in which the statute 
was enacted—as a last minute 
amendment to a bill to provide 
Medicare coverage of pneumococcal 
vaccine. It was passed by the lame 
duck Congress on December 13, 
1980, during the last week of its 
session and signed by a lame duck 
President Carter on December 28, 
1980. 

Nevertheless, the Act provides 
some much needed federal 
assistance, but is it enough? This 
article will explore the purposes of 
the Act and the mechanisms created 
by the Act for assisting the lawful 
custodial parent to regain a child 
kidnaped by the noncustodial 
parent. Further discussion will be 
how the practicing attorney and the 
custodial parent will use the legal 
process to regain custody, and finally 
the shortcomings of the Act itself and 
the difficulties of implementation by 
the governmental agencies involved. 


Needs for and purposes of the Act 


Parents, attorneys, judges, 
psychiatrists, social workers and law 
enforcement officials have been all 
too well aware of the escalating 
problem of parental kidnaping, its 
deep emotional effects on parents 
and children, and the lack of 
governmental assistance for the child 
and custodial parent. Congress 
recognized this and_ specifically 
found that: 


(1) There is a large and growing number of 
cases annually involving disputes between 
persons claiming rights of custody and 
visitation of children under the laws, and in the 
courts, of different States; 

(2) the laws and practices by which the 
eourts of those jurisdictions determine their 
jurisdiction to decide such disputes, and the 
effect to be given the decisions of such 
disputes by the courts of other jurisdictions, 
are often inconsistent and conflicting; 

(3) those characteristics of the law and 
practice in such cases, along with the limits 
imposed by a Federal system on the authority 
of each such jurisdiction to conduct 
investigations and take other actions outside its 
own boundaries, contribute to a tendency of 
parties involved in such disputes to frequently 
resort to the seizure, restraint, concealment, 
and interstate transportation of children, the 
disregard of court orders, excessive 
relitigation of cases, obtaining of conflicting 
orders by the courts of various jurisdictions, 
and interstate travel and communication that 
is [sic] so expensive and time consuming as to 
disrupt their occupations and commercial 
activities; and 

(4) among the results of those conditions 
and activities are the failure of the courts of 
such jurisdictions to give full faith and credit to 
the judicial proceedings of the other 
jurisdictions, the deprivation of rights of 
liberty and property without due process of 
law, burdens on commerce among such 
jurisdictions and with foreign nations, and 
harm to the welfare of children and their 
parents and other custodians. 


The purposes of the Act are: 


(1) Promote cooperation between State 
courts to the end that a determination of 
custody and visitation is rendered in the State 
which can best decide the case in the interest 
of the child; 

(2) promote and expand the exchange of 
information and other forms of mutual 
assistance between States which are 
concerned with the same child; 

(3) facilitate the enforcement of custody 
and visitation decrees of sister States; 

(4) discourage continuing interstate 
controversies over child custody in the interest 
of greater stability of home environment and 
of secure family relationships for the child; 

(5) avoid jurisdictional competition and 
conflict between State courts in matters of 
child custody and visitation which have in the 
past resulted in the shifting of children from 


State to State with harmful effects on their 
well-being; and 

(6) deter interstate abductions and other 
unilateral removals of children undertaken to 
obtain custody and visitation awards. 


However, did Congress provide 
an adequate remedy? 


The Act itself 


e Full Faith and Credit to Child 
Custody Decisions—The first 
mechanism provided by the Act 
amended Chapter 115 of 28 U.S.C. to 
add a new section, §1738A, which 
requires the courts of each state to 
enforce, not modify (except as 
specifically provided when the other 
state no longer has or declines 
jurisdiction) and give full faith and 
credit to custody decisions of other 
states. The Act applies in all respects 
to the District of Columbia, Puerto 
Rico, the Virgin Islands and any 
territory or possession of the United 
States. The effect of this provision 
will be to expand much of the effect 
of the Uniform Child Custody 
Jurisdiction Act’ which has already 
been adopted by 45 states. The latter 
Act has. been proven to be an 
effective method of giving 
extraterritorial consequence to 


Steven G. Shutter, Ft. Lauderdale, is the 
administrative general master of the 17th 
Circuit. He received his B.A. in economics 
from Tufts University and his J.D. from 
New York University Law School in 1969. 
Shutter has lectured and authored for Florida 
Bar continuing legal education presentations 
in the areas of family law and mental disa- 
bility. He acknowledges assistance in the 
preparation of the article of Gary R. Cowart,a 
law student at Nova University. 

He writes this column on behalf of the 
Family Law Section, David Levin, chairman, 
and Melvyn B. Frumkes, editor. 
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custody decisions. However, the few 
jurisdictions which have not enacted 
the Uniform Child Custody 
Jurisdiction Act sometimes provide 
“safe” refuge for parents who kidnap 
a child. 

Those familiar with the definitions 
and jurisdictional requirements of 
the Uniform Child Custody 
Jurisdiction Act will find them about 
identical to those of the Parental 
Kidnaping Prevention Act. This is no 
accident. Such terms as “home state,” 
“contestant” and the six-month time 
requirements have been lifted 
directly from the Uniform Child 
Custody Jurisdiction Act. The 
Parental Kidnaping Prevention Act 
will aid in developing a more 
uniform interpretation of the 
Uniform Child Custody Jurisdiction 
Act. The Act also specifically applies 
to the situation where a child is 
wrongfully retained by a 
noncustodial parent after an 
otherwise proper visitation. 


e Federal Parent Locator 
Service—The second statutory 
formula is the expansion of the 
Federal Parent Locator Service of 
the Department of Health and 
Human Services for use in locating 
the kidnaping parent and the child. 
The Act amends that part of the 
Social Security Act® relating to the 
Federal Parent Locator Service, 
presently used to locate an absent 
parent for the purpose of child 
support enforcement. 

The Act permits the use of the 
Federal Parent Locator Service to 
provide information to “authorized 
persons” as to the whereabouts of 
any kidnaping parent or the child for 
the enforcement of a child custody 
determination or with regard to a 
parental kidnaping crime under state 
or federal law. However, the 
“authorized person” does not 
include the custodial parent or even 
the attorney, but does include the 
court with jurisdiction to make or 
enforce custody decisions, the state 
attorney, U.S. attorney or any state or 
federal law enforcement agency. 

The information supplied will be 
the most recent address and place of 
employment of the absent parent or 


the child. The Federal Parent 
Locator Service employs the 
resources (and data banks) of the 
Social Security Administration, the 


Veterans Administration, Depart- 
ment of Transportation, General 
Services Administration, Depart- 


ment of Defense and, yes, (the most 
pervasive and fearsome of all) the 
Internal Revenue Service. 

e Criminal Sanctions—The final 
section of the Act is more notable for 
what is does not contain as 
opposed to what it does contain. 
The Act does extend the Fugi- 
tive Felon Act® to state felony 
prosecutions for parental kidnaping 
but does not make it a federal crime 
for a parent to kidnap his child across 
a state line. The latter is explicitly 
exempted under the federal 
kidnaping law,’ commonly referred 
to as the Lindbergh Act. In its original 
form as drafted by Senator Malcolm 
Wallop of Wyoming, the Act 
contained a criminal penalty for 
restraint of a child. 

As enacted, the Fugitive Felon Act 
has been amended to apply to 
interstate or international flight to 
avoid prosecution for cases involving 
parental kidnaping being prosecuted 
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under state felony statutes. The 
prerequisite is that the state statute 
must make the parental kidnaping a 
felony, as does the Florida statute.® 
The primary purpose of the Fugitive 
Felon Act is to assist in the location 
and apprehension of fugitives from 
state justice and there must be a 
showing that there is probable cause 
to believe the fugitive has fled 
interstate for the purpose of avoiding 
prosecution before a federal warrant 
will be issued and the resources of the 
federal government are brought in. It 
is the stated policy of the 
Department of Justice that before it 
will proceed that state authorities 
must be taking all steps to secure the 
return of the fugitive and bring him 
to trial. 

On its face this appears to be a 
powerful resource. Does it mean that 
the Department of Justice and the 
Federal Bureau of Investigation will 
now be available to locate and 
apprehend the kidnaping parent? 
The availability of “G-Men” will be 
discussed later. 


Practical applications and 
problems in Florida 


e Full Faith and Credit—If attor- 
neys representing the custodial 
parent consider the definitional and 
jurisdictional provisions of the Act as 
an extension of the Uniform Child 
Custody Jurisdiction Act they will be 
very close. One noteworthy 
provision does encourage the states 
to not only award attorney fees to the 
custodial parent but also costs, 
including travel expenses, witness 
fees or expenses, costs of private 
investigators and “other expenses 
incurred in connection with such 
custody determination.” 

e Federal Parent Locator 
Service—This provision appears to 
be more potent on paper than in its 
practical application on behalf of the 
custodial parent. As discussed 
previously, neither the custodial 
parent nor the attorney is an 
“authorized person” to obtain the 
information of the Parent Locator 
Service. Therefore, a recommended 
procedure would be the filing of a 
“Motion for an Order Requesting 
Information from the Parent Locator 
Service” with the circuit court having 
jurisdiction. This is clearly the easiest 
and quickest method to invoke the 
service. 

Additionally, if a complaint for 
violation of the Florida felony 
parental kidnaping provisions® has 


been filed, the appropriate police 
agency or the state attorney’s office 
could make the request for 
information. Where is the Federal 
Parent Locator Service? It is part of 
the Department of Health and 
Human Services in Washington, 
D.C., but in Florida the state agency 
through which all requests for 
information must be channelled is 
the Department of Health & 
Rehabilitative Services. 


Presently, all requests for Federal 
Parent Locator Service (which are 
limited by current federal law to 
child support enforcement) must be 
made at one of the 11 district offices 
of the Department of Health & 
Rehabilitative Services.'!° Unless 
there are unanticipated contractual 
or regulatory changes for all requests 
for obtaining services from the 
Parent Locator Service, the 
Department of Health & 
Rehabilitative Services will continue 
to be the proper agency. The essential 
information that must be supplied is: 
the full name, date of birth and social 
security number of the absent parent 
(and the child if appropriate). If the 
social security number not 
available, the Parent Locator Service 
can request a search by the Social 
Security Administration for a 
nominal fee (approximately four 
dollars). The great drawback is that 
the average turnaround time for 
requests is presently from six months 
to one year! Further, information as 
to the location of the absent parent or 
child is similarly six months to one 
year stale by the time it is received. 

In Florida, the Department of 
Health & Rehabilitative Services, 
pursuant to the Uniform Reciprocal 
Enforcement of Support Law!! has 
developed the Florida Parent 
Locator Service.'2 This service 
conducts informational searches 
related to child support enforcement 
to locate parents by checking the 
Florida drivers licenses, motor 
vehicle regulations, workers’ 
compensation and unemployment 
records. Under present law, this 
service will not be covered by the 
Parental Kidnaping Prevention Act 
and would require state legislation 
for these services to be available in 
parental kidnaping situations. 

Because this service searches 
Florida records its usefulness is 
limited but nevertheless a swifter and 
additional investigative tool. 
Further, it is not a violation of 
Florida’s felony statute if the 
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kidnaping parent does not leave the 
State of Florida with the child'* and 
consequently all the available 
mechanisms of the Parental 
Kidnaping Prevention Act are 
unavailable in such instances. 

e Criminal Sanctions—Although 
the Act failed to make interstate 
parental kidnaping a crime in and of 
itself, the Fugitive Felon Act was 
made applicable to interstate and 
international flight to avoid 
prosecution under a state felony 
parental kidnaping statute as 
discussed earlier. The threshold 
question is whether a state has a 
felony parental kidnaping statute. 
Without such a statute the Fugitive 
Felon Act is inapplicable to a parental 
kidnaping occurring in such 
jurisdiction. Since Florida does have 
such a statute, one would think 
attorneys could happily advise their 
clients that the vast investigative and 
enforcement resources of the 
Department of Justice and Federal 
Bureau of Investigation will hunt 
down the kidnaping parent and 
return the child. Unfortunately this 
will not occur. 

Regardless of the stated needs and 
purposes of the Parental Kidniping 
Prevention Act and regardless of the 
clear congressional intent that the 
Fugitive Felon Act be applied to a 
kidnaping parent, the United States 
Department of Justice is, as a matter 
of policy, refusing to implement this. 
The Department has a long standing 
policy against involving federal law 
enforcement in domestic relation 
matters. Over the past several years, 
it has been the Department's 
experience that state prosecutors 
often will charge an abducting 
parent with a felony as an 
accommodation to the victim parent, 
with no real intention of ultimately 
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prosecuting the abducting parent. 
Consequently, the Justice 
Department believes that some 
requests for assistance under 18 
U.S.C. §1073 actually are efforts to 
use the investigative resources of the 
FBI to compel civil obligations, 
rather than serving a _ legitimate 
criminal law enforcement purpose. 


Furthermore, the sound exercise of 


prosecutorial discretion, as well as 
the need to carefully utilize 
Department manpower and 
resources, will require selectivity in 
seeking federal fugitive warrants in 
parental kidnaping situations. 
Accordingly, the Department of 
Justice believes it inappropriate to 
routinely bring the federal criminal 
justice system to bear on otherwise 
law abiding parents who may be 
charged by state authorities with 
violating the terms of child custody 
decrees. 

In an effort to fulfill congressional 
intent, consistent with other 
responsibilities, the Department of 


out-of-state residents. 


Justice, as a matter of policy, intends 
to limit FBI involvement under 18 
U.S.C. §1073 in parental kidnaping 
cases to those situations where there 
is independent credible information 
establishing that the child is in 
physical danger or is being seriously 
neglected or seriously abused. 
Examples of such independent 
credible information include police 
investigations or prior domestic 
complaints to police or welfare 
agencies (such as the Department of 
Health and Rehabilitative Services). 
Consequently, the Department of 
Justice will be limiting FBI 
involvement in parental kidnaping 
cases to those situations. This means 
no G-Men, no FBI assistance and no 
federal fugitive warrants unless there 
is a prior history of child abuse. 

In advising a custodial parent who 
fears a possible child kidnaping, it is 
incumbent upon counsel to have his 
client report all incidents of threats, 
abuse and neglect to the police or the 
Department of Health & 
Rehabilitative Services. Without 
such a documented history, the 
Department of Justice will simply 
not implement the mandate of the 
Parental Kidnaping Prevention Act 
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as it bears upon the Fugitive Felon 
Act. 

The Parental Kidnaping 
Prevention Act is not the solution to 
the epidemic of parental child 
kidnaping but it is a step forward. It 
directly involved the federal 
government in the problem. The 
Uniform Child Custody Jurisdiction 
Act was the first step, this Act is the 
next and hopefully, the courts and 
law enforcement authorities will 
strenuously enforce this statute. o 


1 Public Law 96-611, which was enacted 
December 28, 1980—the date some authorities 
believe can be construed as the effective date. 

2 CONGRESSIONAL RESEARCH SERVICES, 
Report. 78-79A (March 29, 1978). 

3 The Child Snatcher, United Artists, 1979. 

4 Fxa. Stat. §61.1302 et seq., See Frumkes & 
Elser, Uniform Child Custody Jurisdiction 
Act, The Florida Experience. 53 Fa. B.J. 684 
(1979). 

5 42 U.S.C. §651 et seq. 

18 U.S.C. $1073 

7 18 U.S.C. §1201. See also Miller v. United 
States, 123 F.2d 715 (8th Cir. 1941). 

8 Stat. §787.04. 

9 Td. 

10 For Florida: Region IV, Mr. Charles Post 
(Acting), 101 Marretta Tower, Atlanta, Ga. 
30323, (404) 221-2180. Their office in 
Washington will soon transmit a model 
agreement for state adoption. 

Fra. Stat. §88.171. 

'2 Samuel G. Ashdown, Jr., Director, Child 
Support Enforcement, 1317 Winewood Blvd., 
Tallahassee, Fla. 32301, (904) 488-9900. 

13 However, F.S. §787.03 makes it a first 
degree misdemeanor to interfere with or take 
a child from the proper custodial parent. 
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CRIMINAL LAW 


Automobile inventory 
searches 


By Robert M. Gross 


There are many situations in which 
the police may conduct warrantless 
searches of automobiles and other 
types of personal property. Such 
searches are “reasonable” under the 
fourth amendment because they fall 
within one of the recognized 
exceptions to the warrant 
requirement—hot pursuit, plain 
view, exigent circumstances, 
probable cause automobile search, 
consent and searches incident to 
valid arrests. 

This article will be confined to 
“inventory searches,” those situations 
where the contents of a car properly 
in the possession of the police are 
thoroughly catalogued. When 
criminal evidence is uncovered 
during an inventory it may be seized 
without a warrant. Unlike other 
exceptions to the warrant 
requirement, an inventory is not a 
“search” at all since it is not and 
should not be initiated for the 
purpose of uncovering evidence ina 
criminal prosecution. Rather, the 
intrusion in an inventory situation is 
based on a benign purpose, such as 
protecting the owner’s property or 
protecting the police from the 
danger of liability for theft or loss. 


Justifications for inventory 
searches 


Even though the purpose of an 
inventory is not to uncover criminal 
evidence, such an intrusion into the 
personal property of another is 
nonetheless subject to the fourth 
amendment requirement of 
reasonableness. State v. Jenkins, 319 
So.2d 91, 93 (Fla. 4th D.C.A. 1975). 


Courts have advanced the 
following rationales for upholding 
the principle of inventory searches 
without warrants: 

e The inherent mobility of an 
automobile presents an _ exigent 
circumstance which may make the 
warrant requirement impossible to 
fulfill. Moreover, an individual en- 
joys a lessened expectation of privacy 
with respect to a motor vehicle 
because of the public nature of travel 
and because automobiles are subject 
to “pervasive and continuing 
governmental regulation and 
controls.’’ South Dakota v. 
Opperman, 428 U.S. 364 at 367 
(1976). 

e An inventory of a vehicle and its 
contents protects the vehicle owner's 
property while it remains in police 
custody. Fields v. State, 396 So.2d 
603, 605 (Fla. lst D.C.A. 1978); State 
v. Jenkins, supra, 319 So.2d at 93; 
Altman v. State 335 So.2d 626 (Fla. 2d 
D.C.A. 1976). 

e An inventory of a_vehicle’s 
contents protects the police against 
subsequent claims or disputes over 
lost or stolen property. Godbee v. 
State, 224 So.2d 441, 443 (Fla. 2d 
D.C.A. 1969); United States v. 
Ducker, 491 F.2d 1190 (5th Cir. 
1974). Although recognized by the 
plurality opinion in South Dakota v. 
Opperman, this governmental 
interest was questioned by Justice 
Powell, who pointed out that an 
inventory is not “a completely 
effective means of discouraging false 
claims,” since a car owner could 
always claim that the inventory 
records were falsified or that a theft 
occurred prior to the inventory. 

e An inventory can serve to 
protect the police from potential 
danger. South Dakota v. Opperman, 
supra, 428 U.S. 364 at 369; see Delatte 
v. State, 384 So.2d 245 (Fla. Ist 
D.C.A. 1980). Generally, there would 
seem to be little danger lurking 
in an unsearched car in police custody. 
In those situations where an officer 
suspects that a car holds a dangerous 
instrumentality such as a gun or a 
bomb, a search of the auto would be 
justified under some other exception 
to the fourth amendment. See, Cady 
v. Dombrowski, 413 U.S. 1074 
(1973); Riviera v. State, 373 So.2d 64 
(Fla. 3d D.C.A. 1979). 


Judicial review 

Confining itself to the facts of the 
case, the United States Supreme 
Court in South Dakota v. Opperman 
did not articulate a general standard 
for the inventory search exception. 
The overriding theme of Florida 
decisions on the subject is whether 
the police acted in good faith in 
conducting an inventory of a vehicle. 
To determine whether a given 
inventory is reasonable, Florida 
courts focus on those factors which 
indicate whether impoundment and 
inventory were necessary, and not 
merely a pretext to conduct an 
exploratory search for incriminating 
evidence. 

In reviewing an inventory search, a 
court will look at the totality of the 
circumstances to determine if the 
search is a reasonable one—i.e., a 
bona fide inventory made in the 
ordinary course of police 
procedures. State v. Jenkins, supra, 
319 So.2d at 93; G.B. v. State, 339 
So.2d 696, 697 (Fla. 2d D.C.A. 1976). 
Each case will turn on its own facts. 

Generally speaking the more the 
police do to avoid impounding a 
vehicle and to accommodate the 
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owner, the more likely it is that 
reviewing courts will uphold an 
inventory search. The following 
section collates those factors Florida 
courts have looked to in reviewing 
inventory searches. 


Significant issues 


In order for an inventory search to 
be valid there must be some necessity 
which requires the police to take a 
vehicle into custody. Altman v. State 
335 So.2d 626, 628-629 (Fla. 2d 
D.C.A. 1976). Where there is no 
justification for taking a car into 
custody at the outset, any subsequent 
inventory will be invalidated. In 
analyzing the necessity of seizing a 
vehicle, courts have considered the 
following factors: 

e Custodial Arrest—Where a 
person is lawfully taken into police 
custody, he often cannot make 
appropriate arrangements for the 
vehicle he was driving just prior to his 
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locating missing and unknown heirs: 


Heirs to estates, heirs to trusts, beneficiaries, . 
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including complete genealogical proof, 


arrest. Clearly, the initial arrest must 
be valid and not pretextual. A 
pretextual arrest is one which would 
not be routinely made under the 
circumstances, regardless of the 
officer's suspicions and prejudices. 
State v. Volk, 291 So.2d 643 (Fla. 2d 
D.C.A. 1974). 

The most common situations 
calling for custodial arrest are: 
outstanding felony warrant, 
Waterhouse v. State, 256 So.2d 397 
(Fla. 3d D.C.A. 1972); outstanding 
misdemeanor warrants, see e.g. 
Jones v. State, 345 So.2d 809 (Fla. 4th 
D.C.A. 1977); probable cause arrest, 
State v. Cash, 275 So.2d 605 (Fla. 1st 
D.C.A. 1973); traffic violations 
which require the posting of bond, 
State v. Ruggles, 245 So.2d 692 (Fla. 
3d D.C.A. 1971); and _ traffic 
violations which would preclude the 
defendant from further operation of 
the vehicle, Mattson v. State, 328 
So.2d 246 (Fla. Ist D.C.A. 1976) 
(DWI), State v. Dearden, 347 So.2d 
462 (Fla. 2d D.C.A. 1977) (DWI), 
State v. Broomfield, 364 So.2d 863 
(Fla. 2d D.C.A. 1978) (driving 
without a license). 

e Abandonment—When a person 
abandons his vehicle and there is no 


Private Investigative 


Services 
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indication he will return to claim it, 
the police may sometimes take 
custody of the vehicle. The validity 
of this seizure will usually turn on two 
factors—the location where the car is 
abandoned and the seizure of the car 
pursuant to departmental 
procedures. Godbee v. State, supra, 
224 So.2d at 442-443 (defendant fled 
area after illegally parking his car on 
the sidewalk); Sharpe v. State, 370 
So.2d 42 (Fla. Ist D.C.A. 1979) 
(defendant ran away from truck 
during an agricultural inspection, 
abandoning it at the road guard 
station). 

e Location of Vehicle at Time of 
Impoundment—Reviewing courts 
tend to focus on the location of a 
vehicle after the defendant has been 
taken into custody. The necessity to 
seize the vehicle will often turn on the 
fact that the police cannot leave the 
vehicle where it is. 

Impoundment is proper in a 
number of situations: (1) when a car 
is illegally parked, Godbee v. State, 
supra, 224 So.2d at 443, South Dakota 
v. Opperman, supra, 428 U.S. 364 at 
376; (2) to permit the flow of 


vehicular traffic, State v. Cook, 358 
So.2d 42 (Fla. 2d D.C.A. 1978) (car 
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halted one foot off road at busy 
intersection), State v. Deardon, 347 
So.2d 462 (Fla. 2d D.C.A. 1977), 
Altman v. State, supra, 335 So.2d at 
629-630; (3) to remove a car from 
private property at the request of the 
owner, State v. Cash, 275 So.2d 605 
(Fla. Ist D.C.A. 1973). Once the 
police are justified in crossing the 
threshold of temporary possession of 
a car, impoundment and inventory 
are proper. 

Another basis for an inventory 
search is to safeguard the property 
and possessions of the vehicle owner. 
It follows that if a car is parked in an 
area where vandalism, burglary, or 
theft is a valid threat, then there is 
some justification for the police to 
take possession of the car to remove 
it to asafer location. Mattson v. State, 
328 So.2d 246, 247 (Fla. lst D.C.A. 
1976) (car parked on side of road 
across from a local night spot); State 
v. Broomfield, 364 So.2d 863, 864 
(Fla. 2d D.C.A. 1978) (vehicle 
parked unattended along rural 
highway, “easy prey for vandals”); 
Rivera v. State, 373 So.2d 64, 66 (Fla. 
3d D.C.A. 1979) (deserted street). 


When a car is legally parked the 
state must show some justification 
for impoundment other than the fact 
that the car was unattended. 
Granville v. State, 348 So.2d 641 (Fla. 
2d D.C.A. 1977). The test to be 
applied is this: at the time of the 
impoundment, was it reasonably 
necessary that the vehicle be taken 
into custody for safekeeping? 
Weisenford v. State, 346 So.2d 549 
(Fla. lst D.C.A. 1976). Situations 
where a lawfully parked car might 
be impounded include: abandoned 
vehicles; cars which are left in high 
crime areas; a car on private property 
where the owner requests removal; 
or a car stopped on the side of the 
road in the middle of the night. Fields 
v. State, supra, 369 So.2d at 604, 606. 


Standing alone, the arrest of a 
defendant does not justify the 
impoundment of his legally parked 
car. G.B. v. State, 339 So.2d 696 (Fla. 
2d D.C.A. 1976) (defendant taken 
into custody in courtroom; his car 
was legally parked on street outside 
of the courthouse; impoundment 
held improper), In Re: 1972 Porsche 
2-door, 307 So.2d 451 (Fla. 3d D.C.A. 
1975) (defendant’s car improperly 
impounded when it was lawfully 
parked on a public street outside his 
friend’s residence). Absent some 
request by the owner or operator of a 
private parking lot where an 


arrestee’s car is parked, there is no 
immediate necessity to impound the 
car after the owner’s arrest. 
Weisenford v. State, 346 So.2d 549 
(Fla. Ist D.C.A. 1976) (airport 
parking lot); Weed v. Wainwright, 
325 So.2d 44 (Fla. 4th D.C.A. 1975) 
(grocery store parking lot). Similarly, 
impoundment is not proper when a 
defendant has left his car in his 
friend’s driveway. Granville v. State, 
supra, 348 So.2d at 642. 

In sum, where the location of the 
automobile does not create a traffic 
hazard or nuisance, the owner or 
operator should be given the choice 
of leaving the car in its location, or 
contacting someone else to take 
charge of the car, or of having it 
impounded. State v. Jenkins, supra, 
319 So.2d at 93. 

e Time of Impoundment—A car 
left unattended in the night is more 
likely to be either a traffic hazard ora 
magnet for burglars. See, e.g., State 
v. Cook, supra, 358 So.2d at 43. 
Reviewing courts will look more 
favorably on a nighttime 
impoundment than one which occurs 
during the day. See, Fields v. State, 
supra, 369 So.2d at 605-606. 


e Reasonable Alternative to Im- 
poundment—If a reasonable 
alternative to impoundment _ is 
readily available, there is no need for 
the police to take custody of the car. 
Where a person’s property can be 
secured by a means short of seizure, 
such an option should be taken. The 
most common alternative to 
impoundment arises when there are 
other passengers in the car or friends 
in the area who would take custody 
of the car and drive it to another 
location. 

When a car owner specifically 
requests that someone else take the 
car, the request should be honored 
unless the police have some suspicion 
that the car contains contraband. 
Session v. State, 353 So.2d 854 (Fla. 
4th D.C.A. 1977); Tolbert v. State, 
348 So.2d 623 (Fla. 4th D.C.A. 1977); 
Jones v. State, supra, 345 So.2d at 
810. Obviously, if the passengers of a 
car are too intoxicated to drive it, 
then an arrestee’s request to turn the 
car over to them should be ignored. 
See, State v. Cook, supra, 358 So.2d 
at 43. 

e Conduct of the Driver—The 
actions of the arrestee-driver can 
determine the propriety of an 
impoundment. When a_ person 
indicates a reasonable alternative to 
having his car towed and impounded 


by the police, thereby manifesting 


his choice not to submit his 
possessions to police custody, the 
police should honor such a request if 
at all practicable. See, Chuze v. State, 
supra, 330 So.2d at 168. 

Such reasonable alternatives 
include: allowing the defendant to 
call for a tow truck from his 
automobile club, Chuze v. State, 330 
So.2d at 166; arranging for a 
defendant’s mother to pick up the 
car, Kinzer v. State, 366 So.2d 874 
(Fla. 4th D.C.A. 1979); or allowing an 
arrestee’s friend to take control of the 
vehicle, Altman v. State, supra, 335 
So.2d at 629. 

Surely, no court will fault a police 
officer for failing to comply with an 
unreasonable request involving a 
long delay or a great deal of work on 
the part of the police. The 
reasonableness of the arrestee’s 
request will turn on the immediacy of 
the need to remove the vehicle. For 
example, a car in the middle of a 
major interstate highway should be 
moved immediately, while a vehicle 
in a shopping mall parking lot could 
safely be left for a while. 


In those situations when an 
arrestee is intoxicated, his 
preferences may be _ discounted 


where his inebriation would diminish 
his ability to form and articulate any 
preference he might have as to the 
disposition of his property. State v. 
Deardon, supra, 347 So.2d at 463; 
State v. Cook, supra, 358 So.2d at 43; 
State v. Sanders, 387 So.2d 391, 392 
(Fla. 2d D.C.A. 1980). 

e Police Good Faith—It is impor- 
tant to establish that the police con- 
ducted the inventory in good faith 
and not as a subterfuge for a war- 
rantless search. Fields v. State, 
supra, 369 So.2d at 605. Something as 
subjective as “good faith” 
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can be established by showing 
that the police made some 
attempts to arrange for an alternative 
to impounding a vehicle. See, 
Gordon v. State, 368 So.2d 59, 60 
(Fla. 3d D.C.A. 1979) (before 
impounding vehicle, officer asked 
defendant if she would sign a waiver 
stating she would leave the vehicle 
parked); State v. Broomfield, supra, 
364 So.2d at 863 (officer attempted to 
locate true owner). 

Similarly, when an officer 
impounding a vehicle harbors no 
suspicion that a car contains 
contraband, the motive to conduct 
an exploratory search is absent. See, 
State v. Jenkins, supra, 319 So.2d at 
92, 94 (impoundment in the context 
of traffic arrest); compare, Granville 
v. State, supra, 348 So.2d at 641-642 
(defendant stopped because he was a 
suspect ina robbery and was arrested 
because he had no driver’s license; 
court felt that officers “took 
advantage of this fortuity” to 
conduct an exploratory search). 

Even if there exists some suspicion 
that contraband or other evidence 
may be found in a car, an inventory 
search will nonetheless be upheld if it 
is clear that an impoundment was 
justified. State v. Jenkins, supra, 319 
So.2d at 94; Mattson v. State, supra, 
328 So.2d at 248. 

Finally, a showing that the 
impoundment was done in 
accordance with established 
departmental procedures can often 
be indicative of good faith. See, State 
v. Volk, supra, 291 So.2d at 644 
(police impounded vehicle in traffic 
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case, contrary to the usual 
procedure); Tolbert v. State, supra, 
348 So.2d at 624. 

An entry into a vehicle which 
clearly was an on-the-scene search 
for evidence cannot later be relabled 
as an inventory in an effort to justify 
the conduct. Haugland v. State, 374 
So.2d 1026, 1031 (Fla. 3d D.C.A. 
1979). 

e Advising the Arrestee of 
Alternatives to Impoundment—The 
most common situation giving rise to 
inventory searches is when a car is 
impounded incident to an arrest of 
the person occupying or operating 
the vehicle. Should the police ask the 
arrestee whether he prefers the 
security which might result from 
impoundment and inventory or the 
privacy which would result from no 
inventory? 

Where an arrestee requests some 
reasonable disposition of his vehicle 
other than impoundment, the police 
should give him the choice of leaving 
the car where it is located or of 
allowing it to be driven away by a 
person of his choice. Session v. State, 
supra, 353 So.2d at 855; Jones v. 
State, supra, 345 So.2d at 810; State v. 
Jenkins, supra, 319 So.2d at 94; 
Granville v. State, supra, 348 So.2d at 
642. 

No Florida case “has gone so far as 
to require that a silent arrestee be 
consulted as to his wishes concerning 
the care of his property or be advised 
of other means of providing for 
removal.” State v. Deardon, supra, 
347 So.2d at 462. Thus, there is case 
law which holds that a silent arrestee, 
who makes no request concerning 
the disposition of his car, need not be 
consulted as to his wishes concerning 
the care of his vehicle. Fields v. State, 
supra, 369 So.2d at 605; State v. 
Miller, supra, 369 So.2d at 619; 
United States v. Edwards, 577 F.2d 


883 (5th Cir. 1978), cert. den., 436 
U.S. 968 (1979); South Dakota v. 
Opperman, supra, 428 U.S. 364 at 
376, n. 10. 

The better practice, however, is 
certainly for the police to give a lucid 
coherent arrestee a choice 
concerning the handling of his 
automobile. 

e Impoundment and Inventory 
Implemented According to Standard 
Departmental Guidelines—An 
important element in upholding any 
vehicle inventory is for the 
prosecution to show that there exists 
an established reasonable procedure 
for safeguarding impounded 
vehicles and their contents. 
Moreover, the state should further 
establish that the police activity at 
issue was essentially in conformance 
with that procedure. 

As Chief Justice Burger noted in 
South Dakota v. Opperman, the 
existence of standard inventory 
procedures and a showing that such 
procedures were complied with tend 
to “ensure that the intrusion would be 
limited in scope to the’ extent 
necessary to carry out the caretaking 
functions.” 428 U.S. 364 at 374. 
Furthermore, a regularized set of 
procedures guards against the 
danger of arbitrary seizures of 
vehicles; Tolbert v. State, supra, 348 
So.2d at 624; Ulesky v. State, 379 
So.2d 121, 124 (Fla. 5th D.C.A. 1979) 
(officer admitted that purpose of his 
search was to uncover weapons or 
drugs). 

Departmental guidelines should 
include: the situations when vehicles 
are to be impounded; the manner in 
which vehicles are to be impounded; 
the completion of inventory reports; 
provisions for the safekeeping of 
valuables; the manner in which the 
inventory is to be conducted; the 
areas of the vehicle to be searched; 
and provisions for the safe storage of 
the vehicle. When the police compile 
a list of a car’s contents as part of an 
inventory, the prosecutor should 
establish for the record that such 
administrative paperwork was 
completed. See, Haugland v. State, 
supra, 374 So.2d at 1031. 

Florida courts upholding 
inventories often note that the search 
was conducted pursuant to routine 
police procedure. e.g., Gordon v. 
State, supra, 368 So.2d at 61. On the 
other hand, failure to comply with 
established departmental guidelines 
will be cited as significant by courts 
suppressing evidence. e.g., State v. 
Volk, supra, 291 So.2d at 644. 


Scope of inventory 


The permissible scope of an 
inventory search has not been 
actively litigated in Florida. Clearly 
the police may inventory locked 
portions of the automobile. Fields v. 
State, supra, 369 So.2d at 605. 

Courts have approved inventories 
which located items: under the front 
seat, e.g., State v. Broomfield, supra, 
364 So.2d at 864; in the trunk of the 
car, Mattson v. State, supra, 328 
So.2d at 247, Urquhart v. State, 
supra, 261 So.2d at 536; and in the 
glove compartment, South Dakota v. 
Opperman, supra, 428 U.S. 364 at 
372. 

It would seem that such an 
inventory should reasonably 
related to its purpose—the 
protection of the car owner from loss 
and the protection of the police or 
other custodian from liability or 
unjust claim. The Fifth Circuit has 
limited inventories to those places 
within the interior or trunk of an 
automobile where, under the 
particular circumstances of the case, 
property of the owner or occupant 
can reasonably be expected to be 
found. United States v. Edwards, 
supra, 577 F.2d at 894. 


The seizure and inventory of 
containers located in an impounded 
car pose a different problem. Recent 
Supreme Court and Florida 
decisions have ruled that a locked 
footlocker and an unlocked suitcase 
located in a vehicle carry with them 
higher privacy expectations with 
regard to their contents than does the 
vehicle itself. United States v. 
Chadwick, 433 U.S. 1 (1977); 
Arkansas v. Sanders, 442 U.S. 753 
(1979); Webb v. State, 373 So.2d 400 
(Fla. lst D.C.A. 1979); Haugland v. 
State, 374 So.2d 1026 (Fla. 3d D.C.A. 
1979). However, neither Chadwick 
nor Sanders undermined the validity 
of a valid inventory search, where the 
reasonableness of the intrusion was 
related to administrative rather than 
evidence-gathering purposes. Delatte 
v. State, supra, 384 So.2d at 246-47. 

There is authority that the police 
may inventory the contents of 
personal property which accom- 
panies an arrestee to the police 
station or to jail. Sanders v. State, 303 
So.2d 78 (Fla. Ist D.C.A. 1974); 
United States v. Lipscomb, 435 F.2d 
795 (5th Cir. 1971), cert. denied 401 
U.S. 980 (1971). 

In Delatte v. State, the First 
District upheld a jailhouse search of 
an arrestee’s travel bag. Although the 


officer conducting the search had 
received information that the bag 
might contain a weapon, it was also 
jail policy to search all incoming 
luggage for contraband or weapons. 
384 So.2d at 245-246. In considering 
the reasonableness of the search, the 
First District emphasized the third 
rationale for inventories advanced in 
Opperman—the protection of police 
from potential danger. 384 So.2d at 
248, 249. The Delatte court 
specifically rejected the contention 
that securely storing the bag as a 
unit—a less intrusive method of 
achieving inventory objectives— 
would be the only constitutionally 
permissible way to safeguard the jail. 
In the fourth amendment scale, the 
possibility of tragic consequences, 
albeit a slim one, outweighed the 
privacy interest in the personal 
property. 384 So.2d at 250. 

Still, a number of questions 
concerning container inventories 
have not been addressed by the 
courts. If the police remove a suitcase 
from an impounded car and take it to 
a property room, would that act 
alone trigger an inventory under a 
Delatte rationale? Is there a less 
intense security need in a property 
room of a police station than there is 
in a jail facility? Does a container left 
in a vehicle in a locked impound 
facility pose any security risk at all? 

For all constitutional purposes, the 
preferable procedure would be to 
advise an arrestee of his options 
concerning the disposition of his 
personal property before any 
inventory is undertaken. As with 
many fourth amendment cases in a 
jail context, the crucial element in 
Delatte was the security 
requirement. Absent such a concern, 
the necessity for an inventory of 
containers diminishes. The better 
view is that closed containers found 
in an impounded vehicle may not be 
opened for inventory purposes if the 
item does not accompany the 
arrestee to the jail. o 


Revision noted 


The May 1981 Tax Law Notes 
discussion at 55 Fxia.B.J. 398, en- 
titled “Employee contributions to 
corporate deferred compensation 
plans,” received a title change not 
reflected with other last-minute 
updates. That article should have 
been styled “Employee contributions 
to qualified deferred compensation 
plans.” 
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Minimizing employer 
litigation exposure to 
disparate impact 

discrimination claims 
in the hiring process 


By Charles V. Senatore 


Employers who legitimately seek 
information about job applicants asa 
predicate to a hiring decision may in 
many instances find themselves 
walking a tightrope with respect to 
Title VII of the Civil Rights Act of 
1964,' certain regulations 
promulgated thereunder,” as well as 
the Florida Human Rights Act of 
1977.° Under these laws an employer 
may unwittingly find himself a 
defendant in an employment 
discrimination action due to 
statistical disparities in hiring or 
promotion between minority and 
nonminority candidates resulting 
from employee selection pro- 
cedures.‘ 

This article summarizes the legal 
consequences of employers’ 
consideration of various subject 
areas when making employment 
decisions, and suggests measures 
which will minimize employer 
exposure to charges of statistical 
(“disparate impact”) discrimination 
arising out of employee selection 
procedures.° 

With the exception of inquiries 
calculated to discriminate against a 
protected class, employers are 
permitted to address virtually any 
subject while soliciting information 
as a basis of a hiring decision, as long 
as the hiring and promotion decisions 
based upon the information solicited 
are free from discriminatory effect. 

There is nothing inherently 
unlawful about any particular 


question or selection criterion per se. 
What makes a criterion actionable is 
its effect on the rate of selection of 
protected classes for employment.® 
Pre-employment inquiries become 
actionable when a particular 
employment qualification or 
requirement _ statistically impacts 
harshly on the hiring rates of 
minorities and women as compared 
to nonminorities. Once a selection 
criterion disparately impacts upon 
minorities, the employer's task 
becomes one of defending the 
criterion that caused the adverse 
effect through demonstration that 
the information solicited sufficiently 
correlates with successful job 
performance. In these circum- 
stances, the burden shifts to the 
employer to justify the “business 


necessity” of the challenged 
criterion.’ 
An excellent basic illustration® 


points out that an apparently neutral 
question, such as whether an 
applicant owns a home, itself violates 
no law. However, if the employer 
grants preference to applicants who 
own their own homes, a potential 
plaintiff could argue that this 
selection criterion has a disparate 
impact on minorities if relevant 
statistics show that fewer minorities 
own homes. If the employer 
contends that no preference is given 
to applicants who own their own 
homes, he will have difficulty in a 
litigation context explaining why the 
question was asked. 

As the home ownership illustration 
suggests, a wide variety of areas 
potentially subject to inquiry could 
conceivably lead to employment 
discrimination litigation through its 
effect on minority selection rates. 
Much turns on how the particular 
information is to be used as well as 
the relationship between the desired 
information and successful job 
performance.’ 


When drafting employment 
applications, reference checklists, or 
interview forms, only information 
that will be used in reaching a hiring 
decision should be solicited. To best 
preserve an employer's litigation 
posture, application forms and other 
selection devices should be prepared 
under the assumption that they will 


be challenged. The employer should 
be prepared to defend as a valid basis 
for an employment selection 
decision the use of any information 
sought, or be able to sustain a 
difficult burden of explaining why 
information was sought when it was 
never to be used. 


Common areas of inquiry resulting 
in challenge 


Certain inquiries in employee 
selection processes spawn a healthy 
share of challenges based upon 
discriminatory impact on minorities. 
Inquiries into criminal history, 
marital status, existence of 
dependents, creditworthiness, and 
age may be especially sensitive, with 
challenges arising from the process 
of investigating an employee’s prior 
work record being overall somewhat 
less successful. 

Inquiries into arrest records have 
uniformly been held to prejudice 
minorities disparately; furthermore 
such inquiries are virtually irrelevant 
to predicting job performance. The 
seminal arrest record case is Gregory 
v. Litton Systems, 316 F.Supp. 401 
(C.D. Cal. 1970) affirmed with 
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modification not here relevant 467 
F.2d 631 (9th Cir. 1972) in which the 
court, after holding that the 
disqualification of candidates with a 
history of several arrests disparately 
impacted on blacks, rejected the 
employer's “business necessity” 
rebuttals, finding that 
there is no evidence to support a claim that 
persons who have suffered no criminal con- 
victions but have been arrested on a number of 
occasions can be expected . . . to perform less 
efficiently or less honestly than other 
employees.'° 

Employers have successfully 
argued business necessity rebuttals 


based upon: inquiries into prior 
convictions in cases where the 
tribunal was satisfied that the 


employer tailored the inquiries to 
correlate the probativeness of the 
individual's record with the 
particular requirements of the job 
being sought. 

For example, in Green v. Missouri 


Pacific Railroad Company, 523 F.2d 
1290 (8th Cir. 1975) the court 
disallowed Missouri Pacific’s blanket 
refusal to hire any candidate who had 
ever been convicted. Missouri 
Pacific had defended its policy as a 
“business necessity,” based on its 
desire to hire stable, reliable, 
trustworthy employees.'! The court 
responded by conceding that “the 
reasons Missouri Pacific advanced 
for its absolute bar can serve as 
relevant considerations in making 
individual hiring decisions.” 
However, it went on to hold that 
Missouri Pacific failed to tailor 
properly the relationship between an 
individual’s record with the 
particular requirements of the job 
being 

The benefits of a_ tailored 
correlation between particular 
selection criteria and a particular job 
is well illustrated in other conviction 
record cases. In Richardson v. Hotel 
Corporation of America,'® 332 
F.Supp. 519 (E.D. La. 1971) affirmed 
468 F.2d 951 (5th Cir. 1972) the court 
sustained as nondiscriminatory the 
refusal to hire a bellman because of 
his prior convictions for theft and 


receiving stolen goods. The court 
found persuasive the hotel’s business 
necessity defenses. Bellmen had 
special access to guests’ luggage and 
rooms, and had virtually unrestricted 
access to the entire hotel. As a result 
the employee position was 
considered “security sensitive.” In 
upholding the discharge the court 
noted that, 


it is reasonable for management of a hotel to 
require that persons employed in positions 
where they have access to valuable property 
of others have a record reasonably free from 
conviction for serious property related 
crimes.'4 


Although presented in the context 
of analyzing the relevancy of 
inquiries into prior convictions as it 
relates to job performance, these 
cases illustrate an important 
principle in structuring inquiries, i.e., 
tailoring the information sought to 
correlate as precisely as possible with 
legitimately desirable employee 
characteristics.!° 

The mechanics of the analysis 
illustrated in the area of inquiries into 
prior criminal conduct are virtually 
identical when addressing challenges 
based upon inquiries seeking family 
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information,'® identification of ac- 
quaintances who are currently em- 
ployed by the employer," or inquiries 
seeking financial and credit 
information.!® 

In Florida, express inquiries into 
marital status, handicap, or age may 
create a presumption of intentional 
discrimination. Classification of 
employees based upon these areas is 
expressly prohibited under the 
Florida Human Rights Act of 1977, 
F.S. §23.167 (1979).'!® Exceptions to 
the prohibitions as to handicap” and 
age 7! discrimination are narrow. 
Generally, recognized exceptions are 
based upon actual physical unsuita- 
bility for particular tasks.” 

Selections based upon solicitations 
of information as to prior experience 
and educational background must 
satisfy the job-relatedness test of 
Griggs v. Duke Power Company, 401 
U.S. 424 (1971), to withstand 
challenge in the event minorities are 
disproportionately impacted. Care 
should be taken as _ well that 
experience requirements do not 
include those skills which are 
reasonably expected to be learned on 
the 

It is uniformly held that an 
employer may make good faith 
background investigations into an 
applicant’s prior employment 
history, and base a refusal to hire 
upon a poor recommendation as to 
prior job performance.*> Employers 
have successfully rebutted discrim- 
ination charges brought by 
applicants whose history and 
references demonstrated excessive 
absences, poor work quality, 
excessive histories of industrial 
injuries, or inability to work with 
others.2 Employers desirous of 
enhancing defensive posture should 
give applicants with bad references 
an opportunity to rebut the 
unfavorable references, as well as 
ensuring that any policy of 
investigating applicants is applied 
evenhandedly to all applicants.’ 

Polygraph tests and lie detector®® 
tests have withstood challenges 
claiming these tests as being 
discriminatory investigation devices. 
In most cases where a disappointed 
employee challenged a discharge 
due to the failure of a lie detector test, 
courts have ruled in favor of the 
employer.”° 


Factors to minimize litigation 
exposure 
The best litigation minimizer 


available to an employer with 
respect to actions by enforcement 
agencies and by private plaintiffs is 
the maintenance of employee 
selection ratios which demonstrate 
that applicants from _ protected 
classes are selected for jobs at rates 
which substantially are the same as 
the success rates for members of the 
“majority.” With the exception of 
cases involving charges of intentional 
discrimination, if the employee 
hiring process as a whole selects 
minorities, women, and Caucasian 
males at similar rates, there should be 
minimum litigation exposure from 
enforcement agencies or private 
plaintiffs. Since the burden of justify- 
ing a particular pre-employment 
question or screening process 
generally arises only if statistical 
discrimination exists, the best way to 
minimize litigation exposure is to 
have a statistically nondiscrimina- 
tory selection process. 

Federal regulations have 
established a bright line test which is 
used by enforcement agencies in 
determining whether to prosecute. 
This test has also been adopted by 
some courts in order to judge the 
merits of allegations by private 
plaintiffs of discrimination in hiring. 
Although not binding on the courts, 
these regulations have been given the 
customary deference shown to 
determinations of administrative 
agencies charged with the duty of 
regulating a particular area.*° 

These regulations provide that, 
with few exceptions, enforcement 
agencies, in their prosecutorial 
discretion, will not prosecute 
employers where the “bottom line” 
statistics show that no minority group 
applicants which is less than 80% of 
the group with the highest selection 
ratio.”! 

This is known as the “four-fifths” 
rule. Consider the following 
illustration: if the hiring rate of whites 
other than Hispanics is 60%, for 
American Indians 45%, for Hispanics 
43%, and for blacks 51%, and each of 
these groups constitutes more than 2% 
of the labor force in the relevant 
labor area, a comparison should be 
made of the selection rate for each 
group with that of the highest group 
(whites). These comparisons show 
the following impact ratios: 
American Indians 45/60 or 75%; 
Hispanic 48/60 or 80%; and blacks 
51/60 or 85%. Applying the r/5ths or 
80% rule of thumb, on the basis of the 
above information alone, adverse 
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impact is indicated for American 
Indians but not for Hispanics or 
blacks.” 


Other preemptive steps 

In addition to the maintenance of 
similar selection ratios other pre- 
emptive steps are available to 
employers, and are discussed below. 

e Record keeping—Maintaining 
records as to selection ratios will 
assist employers in monitoring the 
selection ratios of protected classes, 
as well as providing reliable evidence 
useful in summarily disposing of 
potential disparate impact charges 
from disappointed employees. 

Federal regulations mandate 
certain record keeping responsibili- 
ties which extend to all private 
employers with more than 15 
employees. The requirements of 29 
C.F.R. 1607.4 mandate that records 
of the impact of selection procedures 
be maintained by sex and according 
to the following races and ethnic 
groups: blacks, American Indians 
(including Alaskan natives), Asians 
(including Pacific Islanders), 
Hispanics (including persons of 
Mexican, Puerto Rican, Cuban, 
Central and South American, or 
other Spanish origin or culture 
groups regardless of race), whites 
(Caucasians) other than Hispanics, 
and totals.*° 

Care should be taken to ensure that 
the information compiled in 
furtherance of record keeping 
responsibilities is kept separate from 
the application. The regulations state 
that if applicant self-identification 
forms are used, the applicant should 
be advised that the information is 
sought only for record keeping 
purposes as required by federal law, 
and that it will not be used in 
reaching the employment decision.*4 
It should be noted that enforcement 
agencies will draw an inference of 


racial discrimination based upon an 
employer’s failure to keep records as 
required by the regulations.* 

e Avoidance of automatic exclu- 
sion policies—Employers should 
avoid hiring policies which exclude 
all applicants with a given trait or 
record. As was noted earlier, the 
federal regulations suggest that the 
Equal Employment Opportunity 
Commission (“EEOC”) will not 
prosecute when a selection process as 
a whole results in the selection rate of 
any ethnic group being at least 80% of 
the rate for the most successful race 
or ethnic group. 

An “all circumstances will be 
considered”’ approach by an 
employer conceivably could prevent 
a potential plaintiff from focusing 
upon arguably discriminatory 
components of a selection process in 
cases where the bottom line of the 
process is within regulatory 
standards. 

When faced with a situation where 
the bottom line of a selection process 
is within legal limits, a majority of 
courts have de-emphasized arguably 
discriminatory component parts of 
the entire selection process as long as 
the components were not all-or- 
nothing “hurdles.” Those courts have 
stated that the relevant consideration 
in making out a prima facie case of 
disparate impact discrimination in a 
selection process in such 
circumstances is whether the 
selection process as whole 
disparately impacts upon 
minorities.*6 

It is implicit in this line of authority 
that an employer generally should 
not be asked to defend the 
discriminatory effect of compenent 
portions of his employee selection 
process when the process, as a whole, 
does not disproportionally impact 
minorities, so long as the component 
part is not deemed a “hurdle.” Note, 
however, that if an overall selection 
process has been found to 
discriminate, a court may examine 
component parts to isolate causes of 
the unlawful effect.” 


e Correlation of information 
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solicited with satisfactory job 
performance—Inherent in an 
employer's rebuttal to charges of 
disparate impact discrimination is 
a demonstration that information 
solicited correlates to job 
performance. The Uniform 
Guidelines on Employment 
Selection Procedures, 29 C.F.R. 1607 
(1978) (“Guidelines”) obligates 
employers with more than 15 
employees to validate statistically the 
correlation between job perform- 
ance and “tests and other selection 
procedures which are used as a basis 
of any employment decision” in 
cases where the selection procedure 
is determined to create an adverse 
impact.*8 

Most criteria which could be used 
in selecting employees are covered 
by the regulations. Selection 
procedures governed by the 
guidelines include job requirements, 
(i.e., physical, educational, 
experience) as well as evaluations 
based upon application forms, 
performance tests, paper and pencil 
tests, performance in training 
programs or probationary periods 
and any other procedures used to 
make an employment decision.*® The 
regulations are not limited in their 
application to written tests.*° 


The regulations offer little in the 
way of alternatives to the use of 
potentially expensive statistical 
validations. Question 37 of the 
EEOC Uniform Employee Selection 
Guidelines, Interpretation and 
Clarification (“Questions and 
Answers”) states that “the mere 
demonstration of a rational 
relationship between a_ selection 
procedure and [a particular] job... 
will not meet the requirements of 
[the] guidelines for a validity study.” 
Written or oral assertions by anyone 
including representatives of the 
federal or state government that a 
selection procedure has been 
validated is similarly insufficient to 
satisfy the guidelines.*! 


A small employer faced with 
validating a selection procedure 
confronts an unhappy choice under 
this regime. The provisions of 29 
C.F.R. 1607.6 state that the employer 
essentially must either eliminate any 
adverse impact through modifica- 
tion of the selection process, or 
sustain the expense of validating the 
challenged procedure under the 
guidelines.‘ 

Irrespective of the possibility for 
discretionary leniency on the part of 


f 
q 


various EEOC enforcement offices, 
this regulatory scheme provides 
insufficient guidance or relief for the 
employer who would sustain undue 
burdens from compliance in the 
event he found himself in the 
unfortunate position of defending a 
disparate impact claim. 

Employers for whom statistical 
validation studies in anticipation of 
possible litigation are inappropriate 
may still otherwise validate their 
selection procedures in accord with 
federal law. These employers should 
choose their job selection criteria 
with an eye toward minimizing 
adverse impact, as well as selecting 
those criteria which correlate as 
nearly as possible to well-defined 
standards of quality per- 
formance. 

e Other general considerations— 
The litigation of discrimination 
claims is fact-intensive both in the 
context of an EEOC enforcement 
proceeding or in the context of a 
judicial proceeding. Many of the 
foregoing suggestions are proffered 
in order to create a strong factual 
rebuttal posture, through the 
anticipatory marshalling of 
evidence. 

Statements on applications or 
other material distributed to 
candidates as to the employer’s equal 
employment policy may reinforce an 
employer’s factual claim that these 
policies are uniformly and 
consistently observed. Statements on 
applications, for example, which con- 
firm that no particular adverse answer 
will disqualify a candidate, or that it 
is the employer's policy to avoid the 
specific unfair employment 
practices which appear in Title VII 
and in the Florida Human Rights Act 
provide some indication of an 
employer’s consistent commitment 
to the equal employment of 


applicants. 

The basic admonition to 
employers is essentially to be 
prepared to defend themselves. 


Nothing an employer can do will 
prevent charges from arising, but a 
strong factual posture will materially 
assist in summarily disposing of those 
claims that do arise. O 


' 42 U.S.C. §2000e-1 et seq. 

2 29 C.F.R. 1607 (1980). 

3 Fia. Stat. §23.167 (1979). 

' Title VII of the Civil Rights Act of 1964 
prohibits discrimination based upon an 
individual's “race, color, religion, sex, or 
national origin.” 42 U.S.C. §2000e-2(a). The 
Florida Human Rights Act of 1977 mirrors the 


prohibitions enumerated in Title VII, with the 
addition of age, handicap, or marital status as 
improper bases of classification. FLa. Star. 
§23.167(a). 

5 Florida has not yet defined its 
enforcement standards; as yet there is nothing 
to suggest that Florida would approach 
enforcement differently than the federal 
agencies. As such the federal regulations 
should suffice as a guide for compliance. 

§ Griggs v. Duke Power Company, 401 U.S. 


424 (1971). 
*“Business necessity” is not proven 
generally by a demonstration that the 


challenged criterion would create an 
inconvenience to the business. “Business 
necessity,” as interpreted in case law, 
generally places a heavier burden upon the 
employer to justify the discriminatory impact 
through a determination that the challenged 
policy is essential to the safe and efficient 
operation of the business. See Griggs v. Duke 
Power Co., 401 U.S. 424 (1971), Local 198, 
United Papermakers and Paperworkers v. 
United States, 416 F.2d 980 (5th Cir. 1969). 

8 ScHLEI & EMPLOYMENT 
DiscrRIMINATION Law (1976). 

®° Equal Employment Opportunity 
Commission (“EEOC”) regulations state that 
an employer should take steps to validate 
empirically the correlation between pre- 
employment or promotion selection 
procedures and successful job performance. 
In cases where the selection process 
disparately affects minorities, the employer 
must produce this information if he is to rebut 
charges of discrimination. See generally, 29 
C.F.R. 1607 (1979). 

10 316 F.Supp. at 403. To date, no court or 


enforcement agency has ever upheld reliance 
on arrest records. Moreover, the mere 
appearance of a request for arrest records on 
an application has been enough to form the 
basis of a successful suit against an employer. 
In only one instance was a discharge based 
upon an arrest upheld by the EEOC as being 
nondiscriminatory. See EEOC Decision No. 
76-97 (Feb. 19, 1976), (where the Commission 
found no discrimination in a jewelry store’s 
discharge of a sales clerk based upon her arrest 
for shoplifting, because the clerk had access to 
everything of value in the store. In that case, 
however, the Commission was reviewing the 
situation from a point in time after the store's 
refusal to rehire the clerk due to her 
subsequent conviction. The Commission also 
noted that the store maintained no specific 
policy with respect to criminal records of 
applicants and employees, and that it did not 
require applicants to furnish any such 
information on its application form.) 

'' Missouri Pacific proferred the following 
reasons, recognized as valid by the court, for 
its no conviction policy: “1) fear of cargo theft; 
2) handling of company funds; 3) bonding 
qualifications; 4) possible impeachment of 
employee as a witness; 5) possible liability for 
hiring persons with known violent tendencies; 
6) employment disruptions caused by 
recidivism and; 7) alleged lack of moral 
character of persons with convictions.” 
Missouri Pacific’s policy may have been 
upheld if it could have statistically validated 
under EEOC regulations the relationship 
between the policy and the screening out of 
undesired qualities. 523 F.2d at 1298. 

'2 523 F.2d at 1298. 

The refusal to hire based upon the 
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convictions in Richardson was_ sustained 
largely because of the more precise correlation 
between the hotel’s fears for the security of a 
guest’s property and prior convictions for 
property offenses. See also, Carter v. 
Gallagher, 452 F.2d 315 (8th Cir. 1971), 
rehearing en banc (1972) (holding that any 
hiring rule “giving fair consideration to the 
bearing of a conviction upon an applicant's 
fitness for a firefighter job would not be 
inappropriate), and Dozier v. Chupka, 395 
F.Supp. 836 (S.D. Ohio 1975) (where the court 
acknowledged that specific use of conviction 
information could be helpful in choosing the 
best firefighters). 

14 392 F.Supp. 519. See also EEOC Decision 
76-97 (Feb. 18, 1976) (where a shoplifting 
conviction was justifiable basis for discharge 
of a jewelry store clerk). 

1S Inquiries that are limited to more recent 
convictions (i.e., within the last five years) 
would be evidence of more precise tailoring of 
the usefulness of the information to the 
employer. See Green v. Missouri Pacific 
Railroad Company, 523 F.2d at 1297. 

'6 Inquiries into marital status should be 
avoided totally in Florida, as §23.167 expressly 
prohibits discrimination based upon marital 
status; an employer would have a virtually 
impossible task of justifying the question to a 
disappointed married potential _ plaintiff. 
Similarly, questions as to whether a female 
applicant has dependents may raise inferences 
of discrimination under federal regulations. 
See 29 C.F.R. 1604.4, 29 C.F.R. 1604.10. 

'T Questions such as, “Do you have any 
relatives in our employ?” may be perceived as 
discriminatory, if subsequent adverse 
statistical impact is found. These questions 
should, if possible, be linked to bona fide 
occupational qualifications. If that is not 
possible, then the question should be avoided. 
See, e.g., Local 53 of International Association 
of Heat and Frost Insulators and Asbestos 
Workers v. Vogler, 407 F.2d 1047 (5th Cir. 
1969) (where the court held that a union's 
screening of applicants based upon nepotism 
perpetuated prior discrimination against 
minorities). See also, EEOC Decision No. 71- 
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797 (Dec. 21, 1970), (where records showing 


that successful applicants in significant 
numbers had contacts with predominately 
white work force stated prima facie case of 
discriminatory nepotism). 

'STf an inquiry into financial history 
statistically disfavors minorities, the employer 
must justify the inquiry in terms of business 
necessity by demonstrating, for example, that 
freedom from creditor pressure fosters 
productivity. See Johnson vy. Pike 
Corporation, 332 F.Supp. 490 (C.D. Cal 1971). 
See also Wallace v. Debron Corporation, 494 
F.2d 674 (8th Cir. 1974) (where the court 
required a determination of business necessity 
and held that the employer must prove “that its 
garnishment policy fosters employee 
productivity and that there is no acceptable 
alternative that will accomplish that goal 
equally well with lesser differential impact.” 
464 F.2d at 677). 

'8 The Florida Human Rights Act of 1977 
mirrors the language of Title VII, except that it 
in addition proscribes discrimination with 
respect to age, handicap and marital status. 
See Note 4, supra. 

20 Florida law expressly prohibits any 
employer from discrimination based upon 
handicap, unless absence of the particular 
handicap is a “bona fide occupational 
qualification reasonably necessary for the 
performance of the particular employment.” 
Stat. §23.167. 

Florida provides no definition of handicap. 
By way of illustration, federal regulations 
define as “handicapped” any person who has a 
physical or mental impairment which 
substantially limits one or more major life 
activities, has a record of such impairment, or 
is regarded as having such an impairment. 45 
C.F.R. 84.12; 41 C.F.R. §60-741.2. “Qualified 
handicap” has been defined as a handicapped 
person who, with reasonable accommodation 
can perform the essential functions of the job 
in question.” 45 C.F.R. 84.3(k)(1). 

21 See 29 C.F.R. 860.102 (where federal 
regulations outline the “narrowly construed 
exception” where age may permissibly be the 
basis of a bona fide occupational 
qualifications). 

22 See 29 C.F.R. 860.102 (where the bona fide 
occupational qualification exception to 
prohibitions on age discrimination is “narrow- 
ly construed”). These exceptions must be 
analyzed on a_ case-by-case basis. For 
example, an applicant may be disqualified for 
an iron worker's position if a physical 
examination shows the applicant physically 
unsuitable. Note that an employer may not 
presume without an examination that -an 
applicant is physically unfit due to his age. 

23 In Griggs v. Duke Power Company, 401 
U.S. 424 (1974), the Supreme Court held that, 
irrespective of an employer's benign intent, 
pre-employment inquiries will violate Title 
VII of the Civil Rights Act of 1964 when the 
inquiry operates to disqualify a 
disproportionate number of minorities and is 
not job related. In Griggs, a high school 
diploma requirement which disqualified a 
disproportionately high number of blacks was 
held racially discriminatory. Although the 
requirement appeared neutral, its harsh 
impact on blacks was foreseeable due to the 
greater percentage of blacks who do not finish 
high school, and was not justified by a 
“business necessity” in light of the menial 
nature of the jobs involved. 

2499 C.F.R. 1607.5(F). 

*5 Parham v. Southwestern Bell, 433 F.2d 421 
(8th Cir. 1970). See also EEOC Decision No. 


70-448 (January 19, 1979). 

26 See e.g., EEOC Decision No. 70-448 
(January 19, 1979). 

27 KEOC Decision No. 75-137 (January 9, 
1975). 

28Tt has been generally held that an 
applicant’s lying or misrepresentation of facts 
is proper grounds for refusal to hire or for dis- 
charge. See Osborne v. Cleland, 1980 Empl. 
Prac. Dec. para. 30,882 (CCH) (8th Cir. 1980), 
Jimerson v. Kisco Company, Inc., 404 F.Supp. 
338 (E.C. Mo. 1975). 

29 See EEOC Decision No. 76-65 (November 
21, 1975), (where the Commission held that in 
the absence of a showing that the use of a lie 
detector test to screen applicants for ‘bus 
driver positions had a disproportionate impact 
on blacks, there was no discrimination in 
denying employment toa black applicant who 
failed the test through his reaction to a 
question regarding the stealing of money and 
merchandise from a former employer). 

See also, Peacock v. Guaranty Federal 
Savings and Loan Association of St 
Petersburg, [1980 Transfer Binder] Empl. 
Prac. Dec. (CCH) para. 30,531 (M.D.Fla.1979), 
where the court upheld discharges due to the 
failure to sign waivers absolving the employer 
of liability for the administration of polygraph 
tests. 

3° Brown v. New Haven Civil Service Board, 
474 F.Supp. 1256 (D. Conn. 1979), See also, 
Albermarle Paper Company v. Moody, 422 
U.S. 407 (1975), Griggs v. Duke Power 
Company, 401 U.S. 424 (1971). 

31 29 C.F.R., 1607.4(C), (D). 

32 See, EMPLOYMENT OPpporRTUNITY 
Commission, UNIFORM EMPLOYEE SELECTION 
GuIDELINES - INTERPRETATION AND 
CLARIFICATION (“QUESTIONS AND ANSWERS”) 
Question 11, [1980] Empl. Prac. Guide (CCH) 
para. 4175. 

33 A simplified record keeping system for 
employers with fewer than 100 employees is 
noted in 29 C.F.R. 1607.15. 

31 QuEesTIONS AND ANswers, [1980] Empl. 
Prac. Guide (CCH) para. 4175, Question 88. 

35 29 C.F.R. 1607.4(D). 

36 League of Latin American Citizens v. City 
of Santa Ana, 410 F.Supp. 873 (C.O. Cal. 
1976). See also Brown v. New Haven Civil 
Service Board 474 F.Supp. 1256, 1261 (D. 
Conn. 1979) (citing cases). 

* Brown v. New Haven Civil Service Board, 
474 F.Supp. 1256 at 1262 (D. Conn. 1979). 

38 29 C.F.R. 1607.1, 1607.2. 

39 QuEsTIONS AND ANswers, [1980] Empl. 
Prac. Guide (CCH) para. 4175, Question 6. 

40 QuEsTIONS AND ANSWERS, [1980] Empl. 
Prac. Guide (CCH) para. 4175, Question 5. 

4! Questions AND ANswers, [1980] Empl. 
Prac. Guide (CCH) para. 24175, Question 38. 

C.F.R. 1607.6 offers three actual 
alternatives: (i) elimination of the adverse 
impact; (ii) validation of the procedure under 
the guidelines or modification of an 
informal procedure making it capable of 
validation; or (iii) “otherwise justifying the 
continued use of the procedure in accord with 
Federal law.” 

“Otherwise validating a procedure under 
Federal law” is a nebulous catch-all, at best. In 
light of the stated policy of the regulations 
disfavoring mere rational correlations, see 
QuEsTIONS AND Answers, [1980] Empl. Prac. 
Guide (CCH) para. 4175 Question 37, or the 
policy of disfavoring oral or written assertions 
of validity see QuEsTIONs AND ANswers, Id. 
Question 38, an employer analogizing to case 
law or relying upon customary evidentiary 
arguments does so at his peril. 
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The Supreme Court and 
the securities laws— 
Part | 


By Marshall R. Burack 


Editor's Note: This is the first of a 
two-part presentation on recent 
United States Supreme Court 
decisions regarding the antifraud 
provisions of various federal secu- 
rities statutes. Part I deals with cases 
construing §10(b) and Rule 10b-5 of 
the Securities Act of 1933; Part II, to 
appear in the July/August issue, will 
discuss actions involving other 
antifraud provisions in federal 
securities law. 


Introduction 


For many years the United States 
Supreme Court interpreted the 
federal securities laws! expansively, 
affording significant protection to 
investors and others who brought suit 
under those provisions.? In recent 
years, however, the Court has signifi- 
cantly reduced the scope of the 
federal securities laws, primarily by 
‘restricting the ability of private 
plaintiffs to recover damages under 
the provisions of these statutes, and 
also by restricting the ability of 
government to enforce these laws. 

The Court’s recent restrictive 
decisions have involved all aspects of 
the federal securities laws. The 
definition of “security” has been 
interpreted to exclude shares of 
“stock” in a housing cooperative 
(United Housing Foundation, Inc. v. 
Forman)’ and an employee’s interest 
in a noncontributory, compulsory 
pension plan (International Brother- 
hood of Teamsters v. Daniel).4 The 
definition of “materiality,” a per- 
vasive concept in both the disclosure 


and antifraud provisions of the 
federal securities laws, has been 
narrowed (TSC Industries, Inc. v. 
Northway, Inc.).5 The insider trading 
provisions of §16(b) of the Exchange 
Act have been restrictively inter- 
preted (Foremost-McKesson, Inc. v. 
Provident Securities Co.).6 The 
Court has refused to imply private 
rights of action under the Securities 
Investor Protection Act (Securities 
Investor Protection Corp. v. 
Barbour)’ and under the broker- 
dealer record-keeping and reporting 
provisions of the Exchange Act 
(Touche Ross ¢ Co. v. Redington) 

Nowhere has the restrictive trend 
of the Court’s recent securities law 
decisions been more evident than in 
connection with the antifraud pro- 
visions of the securities laws. This 
article reviews the Supreme Court’s 
recent decisions involving the anti- 
fraud provisions of the various 
federal securities statutes and shows 
that, almost without exception, the 
Court has narrowed the scope and 
the impact of these provisions. 


Section 10(b) and Rule 10b-5 


Probably more civil actions have 
been brought under §10(b)® and Rule 
10b-5'° of the Exchange Act than 
under any other provision of the 
federal securities laws.!! Certainly 
these antifraud provisions are the 
most familiar portions of the secu- 
rities laws. 

Unlike several other sections of the 
Exchange Act and the Securities Act, 
§10(b) does not expressly provide a 
civil remedy for violation of its 
terms.!? For over 30 years, however, 
the federal courts have recognized 
the existence of a private right of 
action under §10(b) and Rule 10b-5."% 
The judicial creation and acceptance 
of such an implied right of action has 
become an essential element of the 
widespread use of these provisions. 
Although it is too late for the Court to 
reject entirely implied private rights 
under §10(b) and Rule 10b-5, the 
Court has recently restricted the 
scope of such implied rights. 


Purchaser-seller requirement 


The trend toward restrictive 
interpretation of the antifraud pro- 
visions of the Exchange Act began 


with the case of Blue Chip Stamps v. 
Mannor Drug Stores,'4 decided by 
the Supreme Court in June 1975. This 
case marked the first time that the 
Court restricted private rights of 
action under §10(b) and Rule 10b-5. 

Under an antitrust consent decree, 
Blue Chip Stamp Company had been 
required to offer a substantial num- 
ber of shares of its common stock to 
retailers who had previously used 
Blue Chip’s trading stamp service. 
Mannor Drug Stores was offered but 
did not purchase Blue Chip secu- 
rities. Two years after the initial 
offering, Mannor Drug Stores 
brought suit on its own behalf and on 
behalf of a class of offerees who had 
not purchased the offered securities. 
Plaintiffs alleged that they had been 
deceived into not purchasing the 
securities by an overly pessimistic 
registration statement which 
legedly painted a bleak financial 
picture of the issuer so that Blue Chip 
could later sell securities not pur- 
chased by the retailers to the general 
public at a higher price. 

The sole issue in the case was 
whether offerees who neither 
purchased nor sold any of the offered 
shares could maintain a private cause 
of action for damages based on the 
offeror’s alleged violations of Rule 
10b-5. The Court, in an opinion by 
Justice Rehnquist, held that offerees 
who had not actually purchased the 
offered securities could not main- 
tain such an action. The Court thus 
reaffirmed the rule established by 
the Second Circuit Court of Appeals 
in Birnbaum v. Newport Steel 
Corp.'5 more than 20 years earlier— 
the plaintiff class for purposes of 
§10(b) and Rule 10b-5 private dam- 
age actions is limited to purchasers 
and sellers of securities. 

The Court relied upon four distinct 
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arguments to support its decision: 
precedent, legislative history, statu- 
tory analysis, and policy. Turning 
first to precedent, the Court found 
that the long-standing acceptance of 
the Birnbaum rule argued signifi- 
cantly in favor of retaining that rule.'® 
Secondly, the legislative history of 
§10(b) revealed that in 1957 and 
again in 1959, the SEC sought from 
Congress an amendment of §10(b) 
which would have changed the 
language of that section from “in 
connection with the purchase or sale 
of any security” to “in connection 
with the purchase or sale of, or any 
attempt to purchase or sell, any 
security.”!7 In both instances, 
Congress rejected the proposed 
changes, apparently indicating an 
intention to limit the scope of §10(b). 
The Court used statutory analysis 
to support its holding by noting that 
in the several sections of the Secu- 
rities Act which created express civil 
liability, such liability was limited to 
sellers of securities. The Court stated 
that it would indeed by anomalous to 
expand the scope of a judicially 
implied cause of action beyond the 
bounds Congress had delineated for 
comparable express causes of action. 
Finally, the Court sought to 
buttress its conclusion by examining 
what it considered to be the relevant 
policy factors. The Court stated that 
litigation under Rule 10b-5 presented 
a danger of vexatiousness different in 
degree and in kind from that which 
accompanies litigation in general, 
and noted that abrogation of the 
Birnbaum rule would allow “a 
relatively high proportion of bad 
cases into court.”!§ Policy factors 
were an important element of the 
Court’s holding in Blue Chip. 


Scienter—civil damage actions 
Less than one year after its decision 


in Blue Chip, the Court imposed 
additional restrictions on private 
actions under §10(b) and Rule 10b-5 
in its decision in the case of Ernst & 
Ernst v. Hochfelder.’® In Hochfelder 
the plaintiffs were investors who had 
been fraudulently induced by Leston 
Nay, president of a small brokerage 
firm named First Securities 
Company of Chicago, to invest funds 
in nonexistent “escrow” accounts. 
After the fraud came to light in 1968, 
plaintiffs filed suit for damages 
against Ernst & Ernst, the accounting 
firm retained by First Securities.?° 
The complaint charged that Ernst & 
Ernst had “aided and abetted” Nay’s 
violations by its failure to conduct 
proper audits of First Securities, and 
if proper auditing procedures had 
been used, Nay’s fraudulent scheme 
would have been revealed.?! The 
theory of plaintiffs’ claim was that 
Ernst & Ernst had been guilty of 
negligent nonfeasance; plaintiffs 
specifically disclaimed the existence 
of fraud or intentional misconduct on 
the part of Ernst & Ernst. 

For the second time in a year, the 
Court denied relief to a Rule 10b-5 
plaintiff. In an opinion by Justice 
Powell, the Court held that scienter— 
the intent to deceive, manipulate or 
defraud—was required to maintain a 
private damage action under §10(b) 
and Rule 10b-5. 

The Court relied primarily on a 
close analysis of the language of 
§10(b) to support its ruling. As the 
Court read the relevant provisions, 
the words “manipulative or decep- 
tive” used in conjunction with 
“device or contrivance” strongly 
suggested that §10(b) was intended 
to proscribe knowing or intentional 
misconduct. In strictly construing the 
words of the statute, the Court 
rejected plaintiffs’ argument that 
since the Court was dealing with 
“remedial legislation,” the statute 
must be construed “not technically 
and restrictively, but flexibly to 
reflect its remedial purposes.”?? The 
Court also rejected an argument 
made by the SEC in its amicus curiae 
brief that, in view of the overall 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$2.00 Prepaid - 10 for $1750 | Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF| PAYMENTS|  ADD'L 
LOAN ist PYMT | PER YEAR SETS 
$ % $ $1.50 ea 


496 THE FLORIDA BAR JOURNAL/JUNE 1981 


congressional purpose of the federal 
securities laws to protect investors 
against false and deceptive practices, 
the Court should not distinguish 
between intentional and negligent 
conduct when the effect on investors 
was the same. 


The Hochfelder decision was 
based primarily on the words of the 
statute, which the Court apparently 
viewed as dispositive,? and only 
secondarily on legislative history and 
statutory analysis.24 The Court 
expressly declined to consider policy 
considerations in reaching its de- 
cision. Ina footnote to its opinion, the 
Court stated: 

As we find the language and history of Section 
10(b) dispositive of the appropriate standard 
of liability, there is no occasion to examine the 
additional considerations of “policy,” set forth 
by the parties, that may have influenced the 
lawmakers in their formulation of the statute. 

This decision to forego policy 
analysis is surprising in view of the 
importance of policy analysis in the 
Blue Chip decision. It would appear 
that policy considerations are 
relevant and will be examined by the 
Court if they support the court’s 
reading of the statutory language but 
not if they suggest a contrary result. 


Scienter—injunctive actions 


The Court in Hochfelder expressly 
declined to consider the question of 
whether scienter is a necessary 
element in an action by the SEC for 
injunctive relief under §10(b) and 
Rule 10b-5.%6 In Aaron v. S.E.C.,27 the 
most recent Supreme Court decision 
involving the antifraud provisions, 
the Court answered that question in 
the affirmative—the SEC is required 
to show scienter to obtain injunctive 
relief under §10(b) and Rule 10b-5. 


Petitioner, Peter Aaron, was a 
managerial employee at a registered 
broker-dealer firm. Aaron’s respon- 
sibilities included supervising sales 
made by the firm’s registered repre- 
sentatives and maintaining due 
diligence files for those securities for 
which the firm served as market- 
maker. Employees under Aaron’s 
supervision made false and mislead- 
ing statements regarding a stock for 
which the firm was making a market 
in effort to solicit orders for such 
stock. Aaron allegedly knew that 
such false statements were being 
made but did nothing to stop the 
practice. 

Aaron was charged by the SEC 
with violating and aiding and 
abetting violations of §10(b) and 


Rule 10b-5 of the Exchange Act and 
§17(a) of the Securities Act?* for 
failing to take adequate steps to 
prevent the continuation of fraudu- 
lent practices by employees under 
his supervision. The sole issue for the 
Court’s review was whether the SEC 
is required to establish scienter as an 
element of an action to enjoin viola- 
tions of §17(a), §10(b) and Rule 
10b-5. 

The Court, in its opinion by Justice 
Stewart, began its analysis of §10(b) 
and Rule 10b-5 by noting it was not 
writing on a “clean slate.” Analysis of 
the issue presented must be guided 
by the reasoning of Hochfelder. The 
most important basis for the decision 
in Hochfelder was the plain language 
of §10(b)—that the terms “manipula- 
tive,” “device” and “contrivance” 
evidenced a congressional intent to 
proscribe only knowing or intentional 
misconduct. 

Additional support for the 
Hochfelder decision was found in 
both the legislative history of §10(b) 
and the structure of the civil liability 
provisions of the Securities Act and 
the Exchange Act. The Court 
concluded that the rationale of 
Hochfelder “ineluctably leads to the 
conclusion that scienter is an element 
of a violation of §10(b) and Rule 
10b-5, regardless of the identity of 
the plaintiff or the nature of the relief 
sought.”2® Although the question of 
whether the SEC must prove scienter 
in an injunctive action under §10(b) 
was expressly “reserved” in 
Hochfelder, the result apparently 
was pre-ordained, awaiting only the 
proper case for pronouncement. The 
Court in Aaron simply reiterated its 
Hochfelder reasoning and noted the 
continuing application of that 
reasoning, notwithstanding different 
facts and different policy consid- 
erations. 

The Aaron Court was also required 
to determine whether scienter is a 
necessary element of an SEC injunc- 
tive action under $§17(a) of the 
Securities Act. On this question, the 
Court had less precedential authority 
to guide it. Analyzing the words of 
§17(a) in the same fashion it analyzed 
the words of §10(b) and Rule 10b-5 
(an analysis which Justice 
Blackmun’s dissenting opinion 
characterized as “wooden”*), the 
Court found that the language of 
§17(a) “strongly suggests” that 
Congress contemplated a scienter 
requirement under §17(a)(1), but not 
under §17(a)(2) or 17(a)(3). 


Rejecting the urging of both 
parties to adopt a uniform culpability 
requirement for the three subpara- 
graphs of §17(a), the Court found the 
language of that section “simply is 
not amenable to such an interpreta- 
tion.”3! The Court found the legis- 
lative history ambiguous, but not 
inconsistent with the “plain meaning” 
of the statute, and, because the 
language and legislative history of 
§17(a) were found to be “disposi- 
tive,” the Court declined to address 
the “policy” arguments advanced by 
the parties.** 


In his concurring opinion, Chief 
Justice Burger noted that this dispute 
may be “much ado about nothing” 
because of the requirement in 
injunctive proceedings of a showing 
that “there is a reasonable likelihood 
that the wrong will be repeated.” 
Burger argued that such a showing 
required the SEC to show the de- 
fendant’s past violations were the 
result of more than negligence, and 
that defendants whose actions have 
been in good faith were not likely to 
be enjoined. 

The sharp split of authority which 
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existed before the Supreme Court's 
decision in Aaron belies the view that 
the dispute was much ado about 
nothing. Clearly, there had been 
uncertainty as to the standard of 
culpability required for injunctive 
relief. The requirement that there be 
a reasonable likelihood that the 
wrong will be repeated has often 
been overlooked by SEC enforce- 
ment staff in bringing injunctive 
actions, and occasionally by the 
courts. The Aaron decision is a 
reminder that, as Chief Justice 
Burger stated in his concurring 
opinion, “an injunction is a drastic 
remedy, nota mild prophylactic, and 
should not be obtained against one 
acting in good faith.”%? Aaron will 
make it more difficult for the SEC to 
obtain injunctive relief in many 
instances. 


Going private and §10(b) 


In Santa Fe Industries, Inc. v. 
Green,** decided in 1977, the Court 
further restricted the scope of the 
antifraud provisions of the Exchange 
Act, holding that a so-called “going 
private” transaction was not violative 
of §10(b) and Rule 10b-5 where full 
and fair disclosure had been made by 
the acquiring company. 

“Going private” is a term used to 
describe a transaction or series of 
transactions whereby a publicly-held 
company reduces or eliminates the 
interests of minority shareholders to 
such an extent that the company is no 
longer subject to the Exchange Act’s 
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filing requirements. In 1974 the 
common stock of many public com- 
panies was trading at extremely low 
prices, and management saw an 
opportunity to repurchase outstand- 
ing shares cheaply. Many share- 
holders were unhappy about being 
forced to sell their shares at bargain 
prices. Some of these shareholders 
filed suit in order to prevent com- 
panies in which they held stock from 
going private. 

One such shareholder, S. William 
Green, held shares in Kirby Lumber 
Corporation, a Delaware corpora- 
tion. Kirby was 90 percent owned by 
Santa Fe Industries. Wishing to 
acquire 100 percent of Kirby, Santa 
Fe decided to effectuate a short- 
form merger under §253 of the 
Delaware Corporation Law. Under 
this provision, the consent of minority 
stockholders is not required. Any 
stockholder who is dissatisfied with 
the consideration paid for his shares, 
however, may petition the Delaware 
Court of Chancery for a decree 
ordering the surviving corporation to 
pay him the fair value of his shares as 
determined by a court-appointed 
appraiser. 

Green and other shareholders 
objected to the terms of the merger, 
but rather than pursue their appraisal 
remedy, they filed an action in 
federal court on behalf of Kirby and 
its minority shareholders seeking to 
set aside the merger. Plaintiffs 
alleged that the purpose of the 
merger was to “freeze out the 
minority stockholders at a wholly 
inadequate price,” and that this 
course of conduct was a violation of 
§10(b) and Rule 10b-5. 

The Supreme Court, in an opinion 
by Justice White, held that the 
transaction, as described in the 
complaint, did not violate the anti- 
fraud provisions of the Exchange 
Act. The Court reiterated its holding 
in Hochfelder that the language of 
§10(b) gave no indication that 
Congress intended to _ prohibit 
conduct not involving manipulation 
or deception. In the going private 
transaction in Santa Fe, there was no 
omission or misrepresentation; there 
was no attempt to deceive. The 
Court noted that the minority share- 
holders’ choice “was fairly presented, 
and they were furnished with all 
relevant information on which to 
base their decision.” 

Although the Court found the 
language of the statute to be “suffi- 
ciently clear in its context to be 


dispositive here,”** the Court also 
analyzed other provisions of the 
securities laws in order to ascertain 
the intent of Congress in this area. 
Recognizing that an implied cause of 
action under §10(b) had been recog- 
nized “in some circumstances,” the 
Court added a further limitation on 
this implied right, stating that “a 
private cause of action under the 
antifraud provision of the Securities 
Exchange Act should not be implied 
where it is unnecessary to ensure the 
fulfillment of Congress’ purpose in 
adopting the Act.”*? This statement is 
pregnant with the potential for 
further limitations on implied private 
rights of action under the antifraud 
provisions of the security laws. 


Continuing its analysis of con- 
gressional intent, the Court inquired 
into “whether the cause of action is 
one traditionally relegated to state 
law.”38 The Court noted that dis- 
satisfied minority shareholders have 
a traditional statutory appraisal 
remedy under state law, and that 
extending federal law into this area 
would promote vexations litigation 
and possibly interfere with state 
corporate law.*® The holding in Santa 
Fe represents an unambiguous 
decision by the Court to leave the 
regulation of internal corporate 
affairs to the states, placing 
corporate mismanagement outside 
the scope of Rule 10b-5.*° 


Trading on nonpublic information 


In the 1979-80 term, the Supreme 
Court decided two cases involving 
enforcement of §10(b) and Rule 
10b-5 by the federal government. 
One case was Aaron v. S.E.C. dis- 
cussed previously. The other was 
Chiarella v. United States,"! in which 
the Court restricted the application 
of the antifraud provisions as they 
apply to trading on nonpublic 
information. 


Chiarella was a printer by trade, 
working in 1975 and 1976 as a “mark 
up man” at Pandick Press, a financial 
printer. He handled, among other 
documents, five announcements of 
corporate takeover bids. Although 
the names of the acquiring company 
and target company were concealed 
until the night of final printing, 
Chiarella was able to deduce the 
identity of the target company from 
other information in the documents. 
By buying stock in the target com- 
pany prior to the takeover announce- 
ment and selling shortly thereafter, 


he realized profits of approximately 
$30,000. 

After an SEC investigation of his 
trading activities, Chiarella entered 
into a consent decree with the SEC in 
which he agreed to return his profits 
to the sellers of the shares. 
Thereafter, he was indicted and 
convicted on 17 counts of violating 
§10(b) of the Exchange Act and 
Rule 10b-5. 

The issue presented to the 
Supreme Court was whether . de- 
fendant’s silence—his failure to 
disclose material, nonpublic in- 
formation—constituted a violation of 
§10(b) and Rule 10b-5. The Court, in 
an opinion by Justice Powell, noted 
that neither the words of the statute 
nor the legislative history afforded 
specific guidance for the resolution 
of this case.42 The Court found, 
however, administrative and judicial 
interpretations have established that 
silence in connection with the 
purchase or sale of securities may 
violate §10(b) and Rule 10b-5 despite 
the absence of statutory language or 
legislative history specifically ad- 
dressing this issue. But such liability is 
based upon a duty to disclose which 
arises from a relationship of trust and 


confidence between the parties to 
the transaction.* 


The Court found no such relation- 
ship between Chiarella and the 
persons from whom he purchased 
stock of the target companies. 
Chiarella was not a corporate insider 
and he received no confidential 
information from the target com- 
pany. The Court thus ruled there was 
no duty to disclose, and absent sucha 
duty, there was no violation of 
§10(b). The Court refused to 
recognize (or create) a general duty 
between all participants in market 
transactions to refrain from trading 
on material, nonpublic information. 
Such a broad duty should not be 
established without some explicit 
evidence of congressional intent, of 
which the Court found none. The 
mere possession of nonpublic market 
information does not give rise to a 
duty to disclose said the Court.‘ 
Chiarella’s conviction was reversed. 


(Part II of this presentation, 
appearing in the July/August issue, 
will discuss recent Supreme Court 
actions involving the other antifraud 
provisions in the federal securities 
laws.) 


! The principal federal securities laws are: 
Securities Act of 1933, 15 U.S.C. §§77a-77aa 
(“Securities Act”); Securities Exchange Act of 
1934, 15 U.S.C. §§78a-78hh (“Exchange Act”); 
Public Utility Holding Company Act of 1935, 
15 U.S.C. §§79-79z-6; Investment Company 
Act of 1940, 15 U.S.C. §§80a-1 to 52; Invest- 
ment Advisors Act of 1940, 15 U.S.C. §§80b-1 
to 21. 

2 See, e.g., Electric Bond & Share Co. v. 
S.E.C., 303 U.S. 419 (1938) (upholding the 
constitutionality of the Public Utility Holding 
Company Act); S.E.C. v. C.M. Joiner Leasing 
Corp., 310 U.S. 344 (1943) (holding certain oil 
and gas drilling leases to be securities); S.E.C. 
v. W.J. Howey Co., 328 U.S. 293 (1946) 
(holding units of a citrus grove development 
coupled with a management contract to be 
investment contracts); S.E.C. v. Ralston- 
Purina Co., 346 U.S. 119 (1953) (limiting the 
availability of the exemption for “nonpublic” 
offerings); J.I. Case Co. v. Borak, 377 U.S. 426 
(1964) (upholding a private right of action for 
proxy violations); Mills v. Electric Auto-Lite 
Co., 396 U.S. 375 (1970) (limiting defenses to 
private right of action for proxy violation); 
Superintendent of Insurance of New York v. 
Bankers Life and Casualty Co., 404 U.S. 6 
(1971) (upholding private action under Rule 
10b-5); Affiliated Ute Citizens of Utah v. 
United States 406 U.S. 128 (1972) (expanding 
scope of Rule 10b-5). 

3 421 U.S. 837 (1975). 

4 439 U.S. 551 (1979). 

5 426 U.S. 438 (1976). 

§ 423 U.S. 232 (1976). 

7 421 U.S. 412 (1975). 

8 442 U.S. 560 (1979). 

914 U.S.C. §78j(b). 
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CORPORATION, BANKING 
AND BUSINESS LAW 


“Section 10. It shall be unlawful for any 
person, directly or indirectly, by the use of any 
means or instrumentality of interstate com- 
merce or of the mails, or of any facility of any 
national Securities Exchange—°°® (b) to use 
or employ, in connection with the purchase or 
sale of any security registered on a national 
securities exchange or any security not so 
registered, any manipulative or deceptive 
device or contrivance in contravention of such 
rules and regulations as the Commission may 
prescribe as necessary or appropriate in the 
public interest or for the protection of in- 
vestors.” 

1017 C.F.R. §240.10b-5. Employment of 
Manipulative and Deceptive Devices. 

“It shall be unlawful for any person, directly 
or indirectly, by the use of any means or instru- 
mentality of interstate commerce or of the 
mails or of any facility of any national 
securities exchange, (a) to employ any device, 
scheme, or artifice to defraud, (b) to make any 
untrue statement of a material fact or to omit 
to state a material fact necessary in order to 
make the statements made, not misleading, or 
(c) to engage in any act, practice, or course of 
business which operates or would operate as a 
fraud or deceit upon any person, in connection 
with the purchase or sale of any security.” 

See, e.g., A. BROMBERG, SECURITIES Laws: 
Fraup: SEC Rute 10s-5, §2.5(b) (1967) (about 
one-third of all federal securities litigation 
arises under Rule 10b-5). 

12 Section 11(a) of the Securities Act provides 
a cause of action “to any person acquiring such 
security.” Section 12 of the Securities Act 
provides a remedy for the “person purchasing 
such security.” Section 9 of the Exchange Act 
provides an express civil remedy to “any 
person who shall purchase or sell any security” 
in a transaction affected by a violation of the 
provision. Section 18 of the Exchange Act 
provides an express civil remedy to “any 
person ...who...shall have purchased or sold 
a security at a price which was affected by 
such statement. . . .” 

13 A private right of action under §10(b) and 
Rule 10b-5 was first recognized in Kardon v. 
National Gypsum Co., 69 F. Supp. 512 (E.D. 
Pa. 1946). Although a private right of action 
under these provisions has been well accepted 
since that time, the Supreme Court had no 
occasion to consider this issue until 25 years 
later, when it confirmed the overwhelming 
consensus of lower courts that such a cause of 
action did exist. Superintendent of Insurance 
v. Bankers Life and Casualty Co., 404 U.S. 6, 

13 n.9 (1971); See also, Affiliated Ute Citizens 
v. United States, 406 U.S. 128, 150-154 (1972). 


14 421 U.S. 723 (1975). 

15 193 F.2d 461 (2d Cir.), cert. denied 343 
U.S. 956 (1952). Although the rule established 
in the Birnbaum case had generally been 


accepted by the federal courts, many 
commentators have criticized the rule. See 
The Supreme Court, 1974 Term, 89 Harv. L. 
Rev. 47, 267, nn. 40, 41 for a comprehensive 
listing of articles, both disapproving and 
approving of the Birnbaum rule. 

16 491 U.S. at 733. 

17 421 U.S. at 732. Citing 103 Cong. Rec. 
11636 (1957) (emphasis added); SEC 
Legislation, Hearings on S.1178-1182 Before a 
Subcommittee of the Senate Committee on 
Banking and Currency, 86th Cong., Ist Sess. 
367-368 (1959); S. 2545, 85th Cong., Ist Sess. 
(1957); S. 1179, 86th Cong., Ist Sess. (1959). 

18 Td. at 722. 

19 495 U.S. 185 (1976). 

20 Id. at 189-190. The fraud came to light 
when Nay committed suicide, leaving a note 
that described First Securities as bankrupt and 
the escrow accounts as “spurious.” 

1 According to the complaint, a proper audit 
would have discovered Nay’s idiosyncratic 
rule that only he could open mail addressed to 
him at First Securities. The existence of this 
rule would then have been disclosed in reports 
to the Midwest Stock Exchange and to the 
SEC by Ernst & Ernst as an irregular 
procedure that prevented an effective audit. 
Such reports would have led to an 
investigation of First Securities that would 
have revealed the fraudulent scheme. 

22 425 U.S. at 198. 

23 “In view of the language of §10(b) which 
so clearly connotes intentional misconduct, 
and mindful that the language of a statute 
controls when sufficiently clear in its context, 
further inquiry may be unnecessary. We turn 
now, nevertheless, to the legislative history of 
the 1934 Act to ascertain whether there is 
support for the meaning attributed to §10(b) 
by the Commission and respondents.” 425 
U.S. at 210 (citations omitted). 

% The Court’s discussion of the legislative 
history was prefaced with the disclaimer that 
“the extensive legislative history of the 1934 
Act is bereft of any explicit explanation of 
Congress’ intent.” Analyzing the statutory 
pattern of the federal securities laws, the Court 
also noted that when Congress wanted to 
provide for liability under these Acts based on 
negligent conduct, it had done so specifically, 
and thus liability for negligent acts should not 
be judicially implied. 

8 495 U.S. at 214, n. 33. If the language of 
10(b) was indeed dispositive as the Court 
states, it is anomalous that the Court would 
discuss legislative history and engage in 
statutory analysis yet refuse to discuss policy. 

26 425 U.S. at 193-194, n. 12. 

a7 US. 64 L. Ed. 2d 611 (1980). 

% 15 U.S.C. §77q(a); Section 17(a) of the 
Securities Act provides: 

“It shall be unlawful for any person in the 
offer or sale of any securities by the use of any 
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means or instruments of transportation or 
communication in interstate commerce or by 
the use of the mails, directly or indirectly: 

(1) to employ any device, scheme, or 
artifice to defraud, or 

(2) to obtain money or property by means 
of any untrue statement of a material fact or 
any omission to state a material fact necessary 
in order to make the statements made, in the 
light of the circumstances under which they 
were made, not misleading, or 

(3) to engage in any transaction, practice, or 
course of business which operates or would 
operate as a fraud or deceit upon the 
purchaser.” 


29 64 L.Ed 2d at 622-623. 
0 tl,ausng. 

30 Td. at 631, Blackmun dissenting. 

31 Td. at 626. 

32 Td. at 628, n. 19. 

33 Td. at 630, Burger concurring, citing S.E.C. 
v. Mannor Nursing Centers, Inc., 458 F.2d 
1082, 1100 (2d Cir. 1975). 

34 430 U.S. 462 (1977). 

35 Td. at 474. 

38 Td., citing Ernst & Ernst v. Hochfelder, 425 
U.S. 185, 201 (1976). 

37 Id. at 478 citing Piper v. Chris Craft 
Industries, 430 U.S. 1 (1977). 

38 Td. 

39 Td. In addition to being able to demand an 
appraisal of his shares, a dissatisfied minority 
shareholder may also be able to sue the 
majority shareholders in state court for breach 
of fiduciary duty. See Singer v. The Magnavox 
Co., 380 A.2d 469 (Del. 1977). In that case, 
the Delaware Supreme Court held that a 
merger effected pursuant to §255 of the 
Delaware Corporation Code for the sole 
purpose of freezing out minority shareholders 
was a breach of the majority’s fiduciary duty 
to the minority. But see Tanzer v. International 
General Industries, Inc., 379 A.2d 1121 (Del. 
1977) (holding that minority interests may be 
eliminated if the parent corporation has a bona 
fide business purpose). 

40 “Absent a clear indication of congressional 
intent, we are reluctant to federalize the 
substantive portion of the law of corporations 
that deals with transactions in securities, 
particularly where overridden. As the Court 
stated in Cort v. Ash, supra, ‘Corporations are 
creatures of state law, and investors commit 
their funds to corporate directors on the 
understanding that, except where federal law 
expressly requires certain responsibilities of 
directors with respect to shareholders, state 
law will govern the internal affairs of the 
corporation.” 430 U.S. at 479. 

4 US. , 63 L. Ed. 2d 348 (1980). 

42 Td. at 355. 

43 Id. at 358, citing, inter alia, Cady Roberts 
& Co., 40 S.E.C. 907 (1961); S.E.C. v. Texas 
Gulf Sulphur Co., 401 F.2d 833 (2d Cir. 1968), 
cert. denied, 404 U.S. 1005 (1972); Frigitemp 
Corp. v. Financial Dynamics Fund, Inc., 524 
F.2d 275, 282 (2d Cir. 1975); General Time 
Corp. v. Talley Industries Inc., 403 F.2d 159, 

164 (2d Cir. 1968), cert. denied, 393 U.S. 1026 
(1969). 

44 63 L. Ed. 2d at 359-361. Since the Chiarella 
decision, the SEC has adopted new Rule 14e-3, 
17 C.F.R. §240.14e-3, which prohibits trading 
on inside information about a tender offer. 
The new rule establishes a duty to either dis- 
close information or abstain from trading on 
the information. The rule was adopted under 
§14(e) of the Williams Act, rather than under 
§10(b), which was the basis of the Chiarella 
case. 
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Young Lawyers—LTGF to present basic seminar 


The Second Annual Young Lawyers 
Section/Fund jointly sponsored 
seminar “Basic Residential Real Estate 
Transactions” has been scheduled for 
three live presentations during mid- 
June in South, Central and North 
Florida. 


To be held June 17 in Fort 
Lauderdale, June 18 in Orlando and 
June 19 in Jacksonville, the program 
will emphasize the how-to-do-it aspects 
of handling detached residential real 
estate transactions and is designed 
for attorneys with one year or less 
experience in such practice. 


The course, which drew a standing 
room only audience when first 
presented in 1980, has been revised 
to provide more basic materials and 
focus solely on the residential 
transaction. Helpful forms, discussion 
of the economics of building a 
successful residential practice and 
public relations considerations will 
also be covered. 


The program will feature five 
outstanding Florida real estate 
attorneys who will cover topics 
“The Initial Interview and Building 
a Successful Practice,” “Contract 
Litigation,” “Title Assurance,” “The 
Transaction from Contract to 
Closing” and “Basics of a Successful 
Closing.” Application for five hours’ 
designation credit in the area of 
general practice is being made with 
The Florida Bar. 


The title examination workshop is 
conducted annually at each of Florida’s 
five law colleges. Fund Vice President 
and. Chief Title Attorney Robert H. 
Threadgill is shown conducting a 
workshop at the University of Florida 
College of Law. Several workshop 
presentations are planned for fall, 1981. 


Real Estate Law Council formed in Pinellas county 


The Pinellas Real Estate Law 
Council, a new organization, recently 
hosted presentations by officers and 
counsel for the Pinellas County 
Planning Council. Director Paul 
Bergman and Attorney Jack Rodnite 
were the speakers. 


The Real Estate Law Council, 
founded by Attorney William J. 
Kimpton, is an effort to channel the 
attorneys practicing real estate law 
into a recognized body that can work 
for progressive change. An example is 
the meeting with the County Planning 


Council which opened more avenues 
of communication between the 


attorneys and the Council. While many 
members of the Council are Fund 
members, this is not a prerequisite. 


According to Kimpton, “There is 
so much change being made in the law 
that the average practitioner can’t 
keep up with it. The Council will 
serve as a focal point for continuing 
education and communication.” 


The Pinellas organization at its 
first meeting heard a presentation by 
James McRae of Lawyers Abstract 
Service, Inc., Naples. Mr. McRae 
discussed the formation of Collier 
County Real Estate Lawyers, Inc., an 
organization with parallel interests to 
the Pinellas attorneys. 


Announcements will be mailed 
shortly to Florida attorneys which will 
include registration forms and fee 
information. Additional information 
about the program can be obtained by 
contacting The Florida Bar, CLE 
Programs Department, Tallahassee, 
Florida 32304. 


Expanded user program 
includes attendance 
at lender conventions 


The Fund’s reactivated lender- 
investor program will see Fund 
representatives present at two 
upcoming seminars. 


Fund staffers will be in attendance 
at the Mortgage Loan Officers 
Conference of The Florida Savings and 
Loan League in Daytona Beach on 
May 20 — 22. On June 11 — 14, The 
Fund will be represented at the Annual 
Convention of the Mortgage Bankers 
Association of Florida at Amelia Island. 


The purpose of this accelerated 
communications program is to maintain 
contact with lenders and investors 
who may be asked to accept Fund 
mortgagee policies. Meetings with 
officers of such users familiarize these 
companies with The Fund and make 
sure that good service is being rendered 
to them. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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PUBLIC INTEREST LAW 


Professional duty 
and pro bono 


By Chief Justice Alan C. Sundberg 


This month’s column was adapted 
from remarks made by the Chief 
Justice during Law Day observances 
at the May 1 luncheon meeting of the 
Escambia-Santa Rosa Bar 
Association. 


Pay for attorneys is a subject that 
arouses the passion if not the interest 
of the public, the legal profession and 
its clients. Pro bono publico—for the 
public good—means simply the 
voluntary provision by members of 
the bar of legal services to those in 
need of these services who, at the 
same time, are unable to pay for the 
services. 

It is well known that the need for 
legal assistance by the poor and, at 
times, the working class far exceeds 
the resources of federally funded 
programs, leaving large numbers 
without legal representation. Now 
with the demise of Legal Services 
Corporation becoming imminent, 
federal funding of legal services for 
the poor will shortly become a 
memory. This will leave literally 
thousands of litigants without access 
to the courts of Florida to resolve 
legitimate disputes. 

I believe that every member of the 
Bar has a social duty to assist in 


need. In this presentation I would 
like to outline the history of the 
advocate’s social duty to serve those 
who require his skills as well as those 
who can afford them. Next, I will 
point out specific programs to 
implement pro bono services which 
have been 


whatever way he can to meet this" 


suggested by Legal - 


Services Corporation—this will 
include sources of funding. Finally, I 
will point out benefits to the attorney 
willing to provide some of his 
services on a volunteer basis. 


The advocate’s social duty 


As incredible as it may seem today, 
there was a time when the charging 
of fees by advocates was not only 
socially scorned but was illegal as 
well. Going back to the middle of the 
first century, we can find Quintilian 
discussing in his Orations the theory 
of gratuitous legal services. He wrote 
that a virtuous advocate would 
generally not receive fees unless he 
were impoverished, and even then 
would accept remuneration only as 
an acknowledgement and not as an 
obligation. 

In spite of Quintilian’s ideal, 
compensation for advocates had 
been the custom for centuries. Before 
Quintilian’s day there had been an 
absolute ban on compensation 
begun about 200 B.C. by the lex 
cincia. But such a law was clearly 
impractical as well as unenforceable 
since already the skill! of advocacy 
had become one requiring time and 
study for specialization in dealing 
with complex laws. So during 
Quintilian’s lifetime Claudius recog- 
nized the need for some remuneration 
for advocates by establishing a 
maximum fee. This Roman law 
continued to have great influence 
through the Middle Ages. 

In keeping with Quintilian’s ideal, 
the notion arose during the Middle 
Ages that a legal fee was more appro- 
priately considered as an honorarium 
rather than as remuneration for 
services rendered. 

The first appearance in England of 
the theory of a legal fee being in the 
nature of an honorarium is in a 
preface to the 1628 report of Sir John 
Davies, attorney-general to James 
the First of Ireland. In the report Sir 
Davies writes that fees received are 
not in the nature of wages or pay 
which came due by contract for 
labor, but rather are a gift given to 
honor counsel. 

Blackstone expressly adopted Sir 
Davies’ view and the law on this 
point was settled in 1863 by Kennedy 
V. Brown which held that a barrister 


could not contract for his fees. The 
barrister was bound to represent his 
client by a sense of duty. Since a 
zealous advocate provided an 
invaluable service to his client, it was 
simply inaccurate to call remunera- 
tion anything other than a gratuity. 

But the idea of advocacy as a 
profession to be gratuitously re- 
warded never gained strong footing 
in Post-Revolutionary America. The 
idea of a profession was repugnant to 
the Jeffersonian ideal which held that 
all callings should be on the same 
footing as a business, and should be 
money-making. To attempt to 
elevate one calling above others by 
naming it a profession seemed to run 
counter to the new Democratic 
philosophy. 

As a result, several of the young 
states had no regulation of attorneys, 
while others established only 
minimum qualifications. Vestiges of 
the organized bar, which had been 
transplanted to some degree in the 
Colonies by the English Bar before 
the Revolution, did, however, 
remain. Beginning in the 19th 
Century, the obvious need for 
organized state bar associations 
grew, and many of the oldest bars 
were established during this period. 


Reestablishing the ideal 
of professionalism 


It has been the clear goal of all bar 
associations to reestablish the ideal of 
professionalism among its members. 
This ideal is espoused in the Code of 
Professional Responsibility which 
declares: 


Historically, the need for legal services of 
those unable to pay reasonable fees has been 
met in part by lawyers who donated their 
services or accepted court appointments on 
behalf of such individuals. The basic responsi- 
bility for providing legal services for those 
unable to pay, ultimately rests upon the 
individual lawyer, and personal involvement 
in the problems of the disadvantaged can be 
one of the most rewarding experiences in the 
life of a lawyer. Every lawyer, regardless of 
professional prominence or professional 


Alan C. Sundberg has served as Chief Justice 
of the Florida Supreme Court since July 1. 

His remarks appear on behalf of the Public 
Interest Programs Office, Michael A. Tartaglia, 
Director, Linda D. Weeks, Editor. 
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workload, should find time to participate in 
serving the disadvantaged. 

It is my belief that at the heart of 
any profession is the spirit of public 
service. Our profession is primarily a 
means to better society as a whole. 
This is what I would call the “artistic” 
principle of our calling. Only 
secondarily is advocacy a means of 
earning a living. This is the business 
principle of our calling. These two 
principles are constantly vying for 
primacy but I think we should never 
lose sight of the fact that we are 
committed to serving the people 
first, and ourselves second. 

Thus, we must always give first 
considerations to the “artistic prin- 
ciple,” and do our job because of the 
pride we have in the work that we do. 
It is this principle that causes us to 
endeavor to produce our best 
product for each of our clients—rich 
or poor. This effort is what is meant 
by the term “professional pride.” It is 
our burden because of the extra 
demand society places upon us; it is 
our reward because of the extra 
benefits society generally bestows 
upon us. 

I have been asked, “Why should 
the responsibility to provide pro- 
fessional services without charge be 
imposed on lawyers when it is 
imposed on no other professional 
group?” I respond that, as with no 
other profession, lawyers have been 
exclusively entrusted with operating 
the apparatus of a coordinate branch 
of government. What other profes- 
sional can cause a piece of paper to 
be issued from a court commanding 
one to appear and testify on penalty 
of jail for contempt? Simply put, 
lawyers exercise a part of the sover- 
eignty of this state in acting as 
officers of the court. They have 
exclusive dominion over that enter- 
prise defined as “the practice of law.” 
Hence, there is a corresponding 
responsibility upon lawyers to assure 
that all deserving persons have 
representation when they are 
exposed to or have need of “our” 
system. 

The American Bar Association in 
its recently formulated Model Rules 
of Professional Conduct proposes a 
more stringent standard by requiring 
an attorney to render some form of 
unpaid public interest legal services. 
This proposed rule is therefore 
a mandatory pro bono services 
provision. 


This obligation may be fulfilled by 
activities which improve the law, the 
legal system, the profession, or by 
providing legal services either to 
poor persons or public service 
groups. The model rule also required 
each attorney to make an annual 
teport to a regulatory authority, but 
ar ABA Commission has recently 
rejected this reporting requirement. 

I favor elevating an attorney’s pro 
bono duty to the level of a profes- 
sional responsibility, but would not 
make pro bono service a mandatory 
requirement. I view mandatory pro 
bono service as inconsistent with the 
pro bono concept, which is founded 
upon professional aspirations and the 
individual attorney’s conscience and 
sense of charity. 

I disagree with the special Florida 
Bar committee which reviewed the 
ABA model rule, and suggested that 
the present ethical consideration of 
the Florida Code be raised to a 
disciplinary rule. The spirit of public 
service must be our motivation, not 
disciplinary rule. 

I would like to point out that 
although legal services are obviously 
difficult for the poor to obtain, the 
problems that middle income 
persons face in procuring legal 
assistance can be as great as, if not 
greater than, those of the poor. 
Recently a study ordered by the 
Supreme Court of Florida from the 
Bar concerning legal needs of the 
poor and under represented noted 
that based upon the Koos Study, 
roughly 20 percent of middle income 
and working class families failed to 
use the services of a lawyer when 
legal help was needed. The study 
revealed three reasons for the failure 
to seek legal assistance: (1) high costs; 
(2) inaccessibility of the lawyer; (3) 
distrustful attitude toward lawyers 
and the law. 

For these reasons middle income 
people are driven to seek viable 
alternatives which can lead to the 
unauthorized practice of law. Both 
the bench and bar have demon- 
strated a strict attitude towards 
control of the provision of mundane 
and _ basically mechanical legal 
services. This is seen in the recent 
unauthorized practice case against 
Rosemary Furman for her divorce 
assistance clinic in Jacksonville. The 
elimination of such a clinic does 
away with perhaps the only alterna- 


tive available to a poor person 
seeking divorce. This is because of 
the over demand on formal legal 
services programs, complicated by 
the fact that domestic relations 
matters are given low priority by 
such programs. 

The Bar contributes to the demand 
for such accessible and cheap legal 
services by its failure to shoulder its 
responsibility and find volunteers 
from among its members to meet this 
clear legal need. If we do not fill the 
gap between legal problems and the 
lawyer, one can be sure that other 
groups will perform the function that 
we have failed to perform, and thus 
will result an erosion of the practice 
of law as we know it today. 


Additional programs 
suggested by the Code 


The Code also points out the need 
for an organized effort to coordinate 
volunteer services: 

The rendition of free legal services to those 
unable to pay reasonable fees continues to be 
an obligation of each lawyer, but the efforts of 
individual lawyers are often not enough to 
meet the need. Thus it has been necessary for 
the profession to institute additional programs 
to provide legal services. Accordingly, legal 
aid offices, lawyer referral services, and other 
related programs have been developed, and 
others will be developed, by the profession. 

Several models have been pro- 
posed by the Legal Services 
Corporation for delivering volunteer 
legal services to those in need of 
them. The first pattern is based upon 
the individual lawyer volunteer. The 
private practitioner can be used to 
supplement an existing legal services 
program, and the administrative 
practices of the legal services 
program form the basis of coordina- 
tion of the entire operation. 


Alternatively, the Bar may estab- 


‘lish an independent organization 


which works parallel to a legal aid 
program, handling the overflow. 

A third possibility is a statewide 
lawyer referral service along the lines 
of the existing public interest law 
bank in Miami, which is essentially a 
pro bono referral panel. This is a 
relatively inexpensive means of 
providing needy clients access to 
lawyers willing to handle their cases. 

The Bar recently applied to Legal 
Services Corporation and has been 
granted partial funding to conduct a 
one-year pilot lawyer referral pro- 
gram for the indigent. The pilot 
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PUBLIC INTEREST LAW 


program will utilize the existing 
structure of Legal Services of North 
Florida for intake, which will then 
refer qualified clients to the project 
for referral to volunteer members of 
the private bar. The project will 
assign clients, set up appointments, 
assist counsel, and monitor cases. 

The thrust of the project is to 
handle the overflow from North 
Florida Legal Services through 
volunteer attorneys. 

Similar proposals have also been 
approved for the Dade County Bar 
Association, and the Legal Aid 
Society of Palm Beach County 
cooperating with Florida Rural Legal 
Services. An application by the 
Jacksonville Bar Association cooper- 
ating with Jacksonville Legal Aid 
was not funded. 

I strongly endorse such efforts and 
encourage other legal services 
groups to develop programs for 
delivery of legal assistance in this 
manner. If the pilot programs prove 
their merit as I anticipate, I intend to 
recommend to the legislature at its 
next session that such programs 
receive general revenue funding. 

Here, it should also be noted that 
under the ABA definition pro bono 
work is not equivalent to poverty 
work. Many pro bono activities 
involve dealing with such cases as 
those affecting the environment, 
which benefit the public at large. 

I might also suggest volunteer 
services not typically thought of 
when pro bono is mentioned. An 
attorney, expert in a particular field, 
could consult with another volunteer 
who is actually handling the case. 
The expert consultant would be of 
valuable assistance, and the demands 
on his time would be relatively 
minor. 

Funding for the organized 
program could come from one of 
several methods. Bar dues could be 
reduced in return for pro bono work, 
or Bar dues could automatically go 
partially toward pro bono work 
unless the member indicated other- 
wise. Such an approach has already 
been implemented by the Orange 
County Bar Association. Its plan 


requires each member to take two 
pro bono cases a year or pay $250. 
Pro bono work is therefore sup- 
ported by either volunteer work or 
money. 

A final approach is one recently 
under consideration by the Collier 
County Bar. The program would be 
supported by the county taxpayers, 
and lawyers working in the program 


-would receive a reduced hourly rate 


to encourage young lawyers who 
have to meet pressing financial needs 
to devote some of their time to pro 
bono efforts. 


A second basic pattern for volun- 
teer legal services forms around the 
law firms. Their contributions can be 
very significant because of the range 
of services they can offer and the 
resources they can call upon. A law 
firm could contribute such resources 
as its word processor, Lexis terminal, 
or library. None of these would really 
require significant use of personnel 
time. Progressive law firms willing to 
make a more significant contribution 
could establish a pro bono com- 
mittee to supervise associates’ work 
in this area, or could assign a number 
of attorneys to concentrate specifi- 
cally in the pro bono field. 


The benefits of pro bono activities 


Although it may seem incongruous 
when discussing pro bono work to 
address the attorneys’ self-interest, I 
will, nevertheless, point out some 
benefits. This work provides training 
and experience to the young attorney 
and diversity to the experienced 
attorney. Coupled with this, pro 
bono work attracts future clients and 
helps build a reputation in the 
community. Also, the Bar could have 
volunteer work in specific areas 
satisfy the continuing education 
required for designation. This work 
provides the attorney with profes- 
sional recognition for his services to 
the community. Finally, volunteer 
work is an excellent means to ex- 
change ideas within a given area of 
the law with fellow volunteers. 

Interestingly, members of The 
Florida Bar have traditionally been 
active in volunteer programs other 
than those involving pro bono ser- 
vices. Enormous volunteer efforts 
have gone into operating local bar 
associations, staffing grievance 
programs, executing committee 
projects and providing for con- 
tinuing legal education. In each of 
these areas, lawyer participation has 
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been encouraged and recognized. It 
is an honor to be associated with 
those activities, and lawyers’ reputa- 
tions are enhanced by participation. 
There are also significant tangible 
awards—certificates, plaques, 
pictures in Bar publications, recog- 
nition at Bar meetings, and the like. 


Because of the vital importance of 
delivering legal services to those 
without financial wherewithal, I 
have been working closely with 
certain members of the Bar to 
develop means by which the pro- 
vision of pro bono legal services 
could be similarly encouraged. We 
have concluded that we can most 
effectively encourage pro bono work 
by providing recognition to those 
who make extraordinary contribu- 
tions to this area, and by communi- 
cating to the public the substantial 
amount of voluntary services already 
rendered by responsible members of 
our profession. 


To that end, I am pleased to 
announce the creation of a program 
of awards for pro bono legal services 
to the poor. The program consists of 
three awards. The first is the Chief 
Justice’s award for pro bono services. 
It will be presented each year to the 
lawyer who has done the most to 
provide pro bono legal services to the 
poor in Florida. A committee will be 
appointed later this year to make 
recommendations on the criteria for 
selection and on the nominees for the 
award. We anticipate that the first 
recipient of this award will be an- 
nounced in January 1982. 

The second award will be The 
Florida Bar president’s pro bono 
award, to be given annually in each 
circuit to the lawyer who has pro- 
vided a significant amount of pro 
bono legal services to the poor in 
that circuit. 


The third award is the Chief 
Justice’s commendation to recog- 
nize, when and if appropriate, law 
firms which have made a substantial 
contribution to the provision of legal 
services to individuals or groups. 
Law firm awards will be considered 
by the Chief Justice’s advisory 
committee and announced together 


-with the individual awards. 


It is hoped that all of the awards 
will be presented in March of each 
year in a ceremony at the Supreme 
Court. 

In closing, I reiterate the need to 
revive the concept of the profession 
among today’s attorneys. oO 


YOUR SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 
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RESIDENTIAL COMMERCIAL TIME-SHARING CONVERSION 


Preparation of condominium documents is a time-consuming problem requiring 
extreme attention to detail. AMERICAN LEGAL CONSULTANTS can prepare 
condominium or cooperative documents for attorneys, in proper form, to be filed 
with the appropriate state and county agencies. We prepare documents for 
residential or commercial condominiums, including time-sharing and conversion 
arrangements. 


Our fees depend on the size of the development and the complexity of the concept 
being created. We specialize in tailoring these documents to meet the needs of your 
developer in creating precisely what he wishes to market. 


Now there is no need to refer out your developer-client because you are too busy, 
or have never drafted condominium documents before. 


American 
Legal 
Consultants 


A DIVISION OF THE AMERICAN LEGAL RESEARCH CORPORATION 


P.O. Box 13777, Gainesville, Florida 32604. 


CALL US TOLL FREE (800) 342-6862. INGAINESVILLE, FLORIDA, CALL 377-8300. 
AT YOUR SERVICE 24 HOURS A DAY, 7 DAYS A WEEK. 
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